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HOT FUELS: BIG OIL’S DOUBLE STANDARD 
FOR MEASURING GASOLINE 


FRIDAY, JUNE 8, 2007 

House of Representatives, 

Subcommittee on Domestic Policy, 
Committee on Oversight and Government Reform, 

Washington, DC. 

The subcommittee met, pursuant to notice, at 9 a.m., in room 
2154, Rayburn House Office Building, Hon. Dennis J. Kucinich 
(chairman of the subcommittee) presiding. 

Present: Representatives Kucinich, Cummings, Watson, and 
Davis of Illinois. 

Staff present: Jaron R. Bourke, staff director; Jean Gosa, clerk; 
Auke Mahar-Piersma, legislative director; and Natalie Laber, press 
secretary. Office of Congressman Kucinich. 

Mr. Kucinich. The committee will come to order. This is a meet- 
ing of the Domestic Policy Subcommittee of the Oversight and Gov- 
ernment Reform Committee. Good morning. I am Congressman 
Dennis Kucinich, chairman of the committee. We are joined this 
morning by Danny Davis, a Congressman from Illinois, and by 
Congressman Cummings of Maryland. 

The title of today’s hearing is, “Hot Fuels: Big Oil’s Double 
Standard For Measuring Gasoline.” This morning we are going to 
hear from two panels of witnesses. I’ll be introducing them shortly. 

I would like to say that first of all, without objection, the chair- 
man and the ranking minority member will have time to make 
opening statements, followed by opening statements of other Mem- 
bers not to exceed 3 minutes. Without objection. Members and wit- 
nesses may have 5 legislative days to submit written statements or 
extraneous materials for the record. 

Now, in connection with that, I have a statement from the Part- 
nership for Uniform Marketing Practices [PUMP] Coalition and 
without objection this statement will be entered into the record. 

I also have a letter from Bart Gordon who is the chairman of the 
Committee on Science and Technology of the U.S. House. It is a 
copy of a letter that he sent to the National Academy of Sciences. 
Without objection, that correspondence will also be put in the 
record. 

[The information referred to follows:] 


( 1 ) 
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GORDON, TENNESSEE 
CHAIRMAN 


RALPH M. HALL, TEXAS 
RANKING MEMBER 


U.S. HOUSE OF REPRESENTATIVES 

COMMITTEE ON SCIENCE AND TECHNOLOGY 

SUITE 2320 RAYBURN HOUSE OFFICE BUILDING 
WASHINGTON. DC 20515-6301 
(202) 225‘S37S 
TTY: (202) 226-4410 

htQrV4oanM.lwuM.BOv 


May 30, 2007 


Dr. Ralph J. Cicerone, President 
National Academy of Sciences 
500 Fifth Street. NW 
W^hington, DC 20001 

Dear Dr. Cicerone, 

Recent increases in the price of transportation fuel, particularly gasoline and diesel fuel, 
have created a ^eat deal of sensitivity about equitable and reasonable pricing of these fuels. As 
a part of the public discussion about fuel pricing, qu^tions have been raised about issues related 
to retail pump temperature variations and their impact on volume of ftiel sold at retail outlets. 
More specifically, some have argued for the broad use of automatic temperature compensation 
(ATC) devices at retail transportation fuel distribution outlets. 

Although I believe it is important to ensure fair ^d transparent pricing, I am concerned 
that adequate scientific analysis has not been completed to detennine whether a problem exists 
and if ATC devices are necessary. The absence of adequate information has prompted some to 
advocate for government requirements for temperature adjusted volume of motor ftiel. 
Advocates have argued that fuel sold at temperatures greater than 60 de^es Fahrenheit 
expands, resulting in the delivery of less product to the consumer. The petroleum retailing 
industry, however, asserts that such variations in the measured volume of a gallon of motor fuel 
are minima! and that converting the infrastructure to adjust for temperature would be cost 
prohibitive and detrimental to the market. 

I am concerned that the use of automatic tonperature compensation devices, whether 
mandatory or pem>!ssive, is premature. Documentation of whether a problem exists is surely a 
better first step than the deployment of devices that would impose a large financial burden to 
retailers and may not in fact be beneficial to consumers. 

Therefore, I am writing to request that the Academy conduct a study to determine 
whether a problem exists and whether the broad use of ATCs is warranted. I would request that 
you examine the following issues: 
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Dr. Cicerone 

National Academy of Sciences Study Request 
May 30, 2007 
Page 2 of 2 


• Determination of actual variations in temperature of dispensed fuel 

• Factors influencing dispenser temperature, such as tank temperatures 

• Geographic and diurnal temperature factors 

• Seasonal temperature variations 

■ Fuel purchasing patterns of consumers and commercial vehicle operators 

• Relative impacts of other fuel aspects affecting BTU delivery, including alternative fuels, 
fuel additives, transportation methods, delivery methods, and specific delivery equipment 

• Analysis of the ambient temperatures at the nozzle and deviation of that temperature fiom 
the temperature of the fuel in the underground storage tank 

• Analysis of actual temperature variation over a defined time period across the country 

• Possible alternatives to the use of Automatic Temperature Compensator equipment, 
including adjustment of reference temperatures for currently utilized devices 

I appreciate your attention to this matter and look forward to reviewing your findings. In 
the interim, please feel free to contact Louis Finkel of my committee staff at (202) 225-6375 
with any questions or for clarification regarding this request. 


Sincerely, 



BG/lf 
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Mr. Kucinich. I want to welcome the witnesses and the commit- 
tee very much appreciates your presence here. I want to begin by 
saying that everyone knows that gasoline prices rise during the 
summer. Everyone also knows that his or her gas mileage suffers 
during the summer. But it is a little-known industry secret that 
the amount of gasoline, when you put it in your tank, when you 
fill up in the summer, is less than the amount in the winter in 
terms of weight and energy content. Scientists call this the thermal 
expansion of gasoline. 

And the oil industry has known for 100 years that gasoline ex- 
pands with temperature. As it warms, gasoline expands by volume 
but not by weight or energy content. Therefore, a gallon of gasoline 
at 90 degrees weighs less and has less energy content than a gallon 
at 60 degrees. That is part of the reason why gas mileage suffers 
in the summer. 

Now, since the 1920’s, the oil industry has taken temperature 
into account for wholesale transaction. And they use a 60-degree 
Fahrenheit standard when measuring gasoline at wholesale. In 
other words, when the sale of gasoline is between two members of 
the oil industry, they adjust for temperature, no matter what the 
actual temperature of the gasoline. Therefore, they make sure that 
the same amount of gasoline by weight and energy content is 
transacted. They standardize wholesale transactions. They remove 
the variable of temperature from their sales to each other. 

But the oil industry does not adjust for temperature in retail 
sales to consumers. When the temperatures of gasoline fall below 
the industry standard, as they do in many States in the winter, 
gasoline contracts and the weight of a gallon rises. But when tem- 
peratures rise above the industry standard, as they do in all States 
during the summer and in many States during most of the year, 
consumers pay what we call a Hot Fuel Premium when gasoline 
prices exceed or are sold at above 60 degrees. 

Existing technology can correct for temperature at the retail 
level. That technology is known as automatic temperature com- 
pensation [ATC]. One of our witnesses today is the largest manu- 
facturer of automatic temperature compensation devices in the 
world. The oil industry is not known for lacking business sense. In 
Canada the oil industry moved quickly to adopt automated tem- 
perature compensation at the retail pump. We will be hearing testi- 
mony today that Canadian gasoline stations are almost universally 
equipped with temperature compensating technology. 

But in the United States, where, of course, temperatures are 
often considerably warmer than they are in Canada and they are 
warmer than the industry standard of 60 degrees, the oil industry 
has resisted equipping their gas stations with temperature com- 
pensating technology. Even after the State of California approved 
that automatic temperature compensation for use and sale in the 
State, no oil company purchased it. In fact, they resist even talking 
about the subject. 

We invited ExxonMobil and Shell to testify today because they 
have large commercial presences in both Canada and the United 
States. And we hoped they could explain why they decided to do 
one thing in Canada and another thing in the United States. Un- 
fortunately, they refused to appear. 
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I just want to go over this again. These companies do business 
in both countries. They have one standard in Canada, where they 
want to make sure they are not going to lose money if the tempera- 
ture drops below 60 degrees. So they have automatic temperature 
control compensation so they can sell gasoline at a constant volume 
without losing money. And in the United States, a whole different 
standard. Temperatures are higher, they rise, people end up in this 
country paying a lot of money for gas they are not getting. 

So in a way it is understandable that ExxonMobil and Shell 
wouldn’t show up in front of a committee of the U.S. Congress to 
explain. The majority staff of the subcommittee conducted a study 
of the hot fuel premium American consumers were likely to pay 
during the coming summer season. Using actual gasoline tempera- 
tures by month and by State and forecast prices for the summer, 
the staff calculated that gasoline retailers will sell over 500 million 
gallons of gasoline that are in effect created for free by thermal ex- 
pansion. And consumers will pay over $1.5 billion for those heat- 
expanded gallons, and they will be getting less energy for it. People 
are paying for gasoline they are not getting. 

Now, this is Big Oil’s double standard. When they sell gasoline 
to each other it is temperature-adjusted so they are not cheating 
each other. But at retail, the oil companies oppose temperature 
compensation in this country. And although they oppose tempera- 
ture compensation for retail sales in the United States, they uni- 
versally use temperature compensation at retail in Canada. 

This summer this double standard will be worth $1.5 billion to 
the oil industry. Every American consumer is paying for this gaso- 
line they are not getting. And it could be costing people, depending 
on how much they are filling up their tank, it could be costing each 
American motorist between 2 cents and eight cents per gallon. 

Now, think of how American consumers are going to respond to 
this when they realize they are already paying incredible prices for 
gasoline. And on top of that, they are paying for gas they are not 
getting. Understandably, then, there is much riding on the Na- 
tional Conference on Weights and Measures which will, this July, 
decide whether or not to encourage the use of the temperature com- 
pensation devices at the retail level. 

We will hear today from their chairman about their process, 
pressures and prospects. The bottom line we hope to answer today 
is not so much whether consumers may be overpaying for gaso- 
line — we think there are some broadly accepted opinions on that — 
but the more basic question of what is the fair method of selling 
gasoline. 

There is a saying in America, “What’s fair is fair.” Well, is it fair 
that the oil industry compensates for temperature at wholesale 
transactions, or is it fair when the industry sells uncompensated 
gallons at retail? And what is the fairness in the oil industry treat- 
ing itself one way and consumers the other; having one standard 
in Canada and another in the United States, causing American mo- 
torists to have to pay a premium for hot fuel? 

These are the questions we are probing today. 

[The prepared statement of Hon. Dennis J. Kucinich follows:] 
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COMMiTTEE ON EoUCATfON A.ND LaBOS 


Opening Statement of Rep. Dennis Kucinich 
Chairman, Subcommittee on Domestic Poiicy 
Committee on Oversight and Government Reform 
Hearing on Hot Fuels 
June 8, 2007 


Good morning. 

Everyone knows that gasoline prices rise during the summer. Everyone also knows that gas 
mileage suffers during the summer. But it is a little known industry secret that the amount of 
gasoline you put in your tank, when you fill up in the summer, is less than the amount in the 
winter, in terms of weight and energy content. 

Scientists calf it the “thermal expansion” of gasoline, and the oil industry has known for 100 
years that gasoline expands with temperature. As it warms, gasoline expands by volume but not 
by weight or energy content. Therefore, a gallon of gasoline at 90 degrees weighs less and has 
less energy content than a gallon at 60 degrees. That is part of the reason why your gas mileage 
suffers in the summer. 

Since the 1920’ s, the oil industry has taken temperature into account for wholesale transactions, 
and they use a 60 degree Fahrenheit standard when measuring gasoline at wholesale. In other 
words, when the sale of gasoline is between two members of the oil industry, they adjust for 
temperature. No matter what the actual temperature of the gasoline, therefore, they make sure 
that the same amount of gasoline by weight and energy content is transacted. They standardize 
wholesale transactions. They remove the variable of temperature from their sales to each other. 

But the oil industry does not adjust for temperature in retail sales to consumers. When 
temperatures of gasoline fall below the industry standard, as they do in many states in the winter, 
gasoline contracts and the weight of a gallon rises. But when temperatures rise above the 
industry standard, as they do in all states during the summer, and in many states for most of the 
year, consumers pay a Hot Fuel Premium when gasoline prices exceed 60 degrees. 

Existing technology can correct for temperature at the retail level. It is known as Automatic 
Temperature Compensation or ATC. One of our witnesses today is the largest manufacturer of 
ATC in the world. 
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The oil industry is not known for lacking business sense. In Canada, the oil industry moved 
quickly to adopt Automated Temperature Compensation at the retail pump. We will be hearing 
testimony today that Canadian gasoline stations are almost universally equipped with 
temperature-compensating technology. 

But in the U.S., where temperatures are often considerably warmer than the industry standard of 
60 degrees, the oil industry has resisted equipping their gas stations with temperature 
compensating technology. Even after the State of California approved ATC for use and sale in 
the state, no oil company purchased it. 

In fact, they resist even talking about the subject. We invited ExxonMobil and Shell to testify 
today because they have large commercial presences in both Canada and the United States, and 
we hoped they could explain why they decided to do one thing Canada and another in the United 
States. Unfortunately, they refused to appear. 

We think we may know why. The Majority Staff of the Subcommittee conducted a study of the 
hot fuel premium American consumers were likely to pay during the coming summer season. 
Using actual gasoline temperatures by month and by state, and forecast prices for the summer, 
they calculated that gasoline retailers will sell over 500 million gallons of gasoline that are, in 
effect, “created for free” by thermal expansion. And consumers will pay over $1.5 billion for 
those heat-expanded gallons, and they will be getting less energy for it. 

This is Big Oil’s double standard; when they sell gasoline to each other, it is temperature- 
adjusted so they don’t rip each other off. But at retail, they oppose temperature compensation. 
And though they oppose temperature compensation for retail sales in the United States, they 
universally use temperature compensation at retail in Canada. 

This summer. Big Oil’s double standard will be worth 1.5 billion dollars. 

Understandably, then, there is much riding on the National Conference on Weights and 
Measures, which will, this July, decide whether or not to encourage the use of temperature 
compensation at the retail level. We will hear today from their Chairman about their process, 
pressures and prospects. 

The bottom line we hope to answer today is not how much consumers may be overpaying for 
gasoline, but the more basic question of what is the fair method of selling gasoline. We all know 
that “what’s fair is fair.” Is it fair when the oil industry compensates for temperature in 
wholesale transactions? Or is it fair when the industry sells uncompensated gallons at retail? 

And what is the fairness in the oil industry treating itself one way and consumers another? 
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Mr. Kucinich. And at this point, I want to recognize the gen- 
tleman from Illinois, Mr. Davis. 

Mr. Davis of Illinois. Thank you very much, Mr. Chairman. 
And let me thank you for holding today’s hearing aimed to better 
understand how the petroleum industry in the United States ad- 
dresses hot fuels. Today we find gas prices closing in on $4 per gal- 
lon. People all over the country are struggling to cope with increas- 
ing transportation costs and many are running out of options. 

While it is important that we as an American community seek 
new and creative ways to fuel our country, we must still attempt 
to solve the problem of exorbitant gas and oil prices. In the first 
3 months of the year, gasoline imports to the United States fell 12 
percent compared to the same period last year. Energy information 
agency data from May shows that gasoline demand from late April 
and early May rose 2.3 percent from the same period last year. And 
regular gasoline nationally averaged $2.97 a gallon, about $0.09 
lower than the highest price ever. 

Higher demand, lower input, and higher prices all lead to the 
very scary realization that oil prices will continue to rise. In my 
own district my constituents are dealing with the possibility of in- 
creased fare hikes for public transportation partly because of high- 
er fuel costs. Each and every one of us is dealing with higher fuel 
costs and it is imperative that we strive to find a solution that 
works. 

I am reminded of an incident that happened with my father and 
I. My father died not too long ago. He was 92-years old. And he 
grew up in an era when people were very proud. I mean they were 
as proud as they could possibly be. And he traveled around with 
me a great deal on the weekends when I was home. I stopped to 
get some gasoline 1 day and he jumps out of the car. And I said, 
well, what are you doing? He said, here, let me pay for it. I said 
“No that is all right. I am a Member of Congress, I can certainly 
pay for gasoline.” And the pump started going $10, $20, $30, $40. 
It gets up to about $50 and he said, “Yeah, I guess you better go 
ahead and pay for it.” 

So I want to thank all of the speakers for coming today to help 
further inform us of the impact that consumers face regarding the 
effect that thermal expansion of gasoline has on the affected price 
of gasoline at the retail pump. I thank all of you gentlemen for 
coming to share with us this morning. 

Again, Mr. Chairman, I thank you for holding this hearing and 
yield back the balance of my time. 

Mr. Kucinich. I thank the gentleman. 

[The prepared statement of Hon. Danny K. Davis follows:] 
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Opening Statement 
Congressman Danny K. Davis 
Domestic Policy Subcommittee 
Oversight And Government Reform Committee 
“Hot Fuel : Big Oil’s Double Standard for Measuring Gasoline” 
2154 Rayburn HOB — 9:00 AM 
Friday, June 8, 2007 


Thank You Chairman Kucinich and Ranking Member Issa for holding today’s 
hearing aimed at understanding how the petroleum industry in the United States 
addresses hot fuels. 

Today we find gas prices closing in on $4 per gallon. People all over the country 
are struggling to cope with increasing transportation costs, and many are running out of 
options. While it is important that we as an American community seek new and creative 
ways to fuel our country, we must still attempt to solve the problem of exorbitant gas and 
oil prices. 

• In the first three months of the year, gasoline imports to the U.S. fell 12% 
compared with the same period last year. ' 

• Energy Information Agency data from May showed that gasoline demand 
from late April and early May rose 2.3% from the same period last year^ 

• And Regular gasoline, nationally averaged $2.97 a gallon, about nine 
cents lower than the highest price ever.^ 

Higher demand, lower input, and higher prices all lead to the very scary 
realization that oil prices will continue to rise. 

* The Wall Street Journal 
ANACAMPOY 
May 2, 2007; Page DI 
^ ibid 
’ ibid 
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In my own district, my constituents are dealing with the possibility of increased 
fare hikes for public transportation, partly because of higher fuel costs. Each and every 
one of us is dealing with higher fuel costs, and it is imperative that we strive to find a 
solution that works. 

I thank all the speakers for coming to day to help flirther inform us of the impact 
consumers face regarding the effect thermal expansion of gasoline has on the effective 
price of gasoline at the retail pump. 

To This end, I welcome today’s panelists. 
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Mr. Kucinich. The Chair recognizes Mr. Cummings from Mary- 
land. 

Mr. Cummings. Mr. Chairman, I thank you very much for hold- 
ing this hearing. It is vitally important. Most Americans these days 
are concerned with the extremely high price of gas. The average 
national price at the pump is currently $3.13 per gallon, and that 
may have changed within the hour, I don’t know. The average price 
in Baltimore City, which I represent, is $3.04. We are a blue collar 
town, and our people have great difficulty. Many of them are 
locked into their income and to have to pay the kind of money that 
they are paying; it literally affects almost every single thing they 
do. 

There is indication that the costs will go up over the summer as 
demand rises and supplies go down. Just this Wednesday the gov- 
ernment announced that refinery utilization fell 1.5 percent to 89.6 
percent of capacity. 

Mr. Chairman, the American people rely on gas to fuel their cars 
so that they can get to work and get their children to school and 
visit loved ones. They simply can’t afford the rising costs of filling 
up their tank. This is why this hearing is so very very important. 
This little-known practice by the petroleum industry has been rob- 
bing American consumers for decades. 

Mr. Chairman, I just read the letter from the Partnership of Uni- 
form Marketing Practices [PUMP] Coalition, and as I read this let- 
ter I got angrier and angrier because basically what they say is, 
slow the process down, suspend everything, we have to study this 
and we are going to study this some more. The National Academy 
of Sciences is studying it, just hold up. 

I have often said that true leadership has to have a sense of ur- 
gency, because people are affected every single day by these gas 
prices. If this practice is in any way causing people to pay more at 
the pump, if it is causing them to pay a dime, let’s say a penny 
more at the pump than they should be, we need to look at it and 
we need to address it in an urgent fashion. 

Finally, let me say this, Mr. Chairman. Sometimes as I have 
watched, and having been here for the 11 years I have been here 
in Congress, one of the things that I have noticed — and I have said 
this to you before — is that a lot of times industries rely on us to 
hold a hearing every 2 or 3 years. So therefore it becomes a big 
issue. It is reported in the press, and so they say wait, wait, wait, 
and we do wait. By that time there are a new set of players, there’s 
a new chairman, and the issue sort of just drifts away. But in the 
meantime, families have suffered, people have been literally — 
money has been literally taken out of their pocketbooks. 

And I am just begging you, Mr. Chairman, to stay on top of this 
issue. I know you will, and maybe we do need to — maybe some of 
these studies are — we need to look at them? But we need to have 
some date certain when these studies are complete so that we can 
bring folks back and say, OK, you asked us to wait for a study; we 
got a study. And it will be interesting to read what these studies 
say. 

Finally, I guess some of the most compelling — and I hope our 
witnesses will testify to this — some of the most compelling informa- 
tion came, Mr. Chairman, in your statement when you talked 
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about how the system is being used in Canada but not used here 
in the United States. Help me with that. I don’t understand how 
we can go across the border and they can use a system; and you 
travel a mile and go across the border, and then it is a whole other 
situation. Something’s wrong with this picture and it’s up to us to 
try to, first of all, ferret out what is wrong and then try to address 
it as best we can. 

Thank you Mr. Chairman. 

Mr. Kucinich. I want to thank the gentleman from Maryland. 

[The prepared statement of Hon. Elijah E. Cummings follows:] 
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Congressman Elijah E. Cummings of Maryland 
Opening Statement 


“Hot Fuel: 

Big Oil’s Double Standard for Measuring Gasoline” 

Domestic Policy Subcommittee 
Oversight and Government Reform Committee 
Friday, June 8, 2007 


Mr. Chairman, 

Thank you for holding this vitally important hearing to examine 
how the petroleum industry in the United States addresses the issue 
of “hot fuels.” 

Most Americans these days are concerned with the exorbitantly 
high price of gas. 

The average national price at the pump is currently $3.13 per 
gallon, and the average price in Baltimore City, which I represent, 
is $3.04 per gallon. 

There is indication that costs will go up over the summer as 
demand rises and supply goes down. 

Just this Wednesday, the government announced that refinery 
utilization fell 1 ,5 percent, to 89.6 percent of capacity. 

Mr. Chairman, the American people rely on gas to fuel their cars 
so that they can get to work, get their children to school, and visit 
their loved ones. They simply cannot afford the rising cost of 
filling up their tank. 


1 
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That is why the hearing we are holding today to investigate the 
issue of “hot fuels” is so critically important. 

A little known practice by the petroleum industry has been robbing 
American consumers for decades. 

As you know, Mr. Chairman, gasoline expands when temperatures 
rise, and contracts when temperatures fall. 

The energy content of gasoline is directly related to its weight, not 
its volume. Therefore, the energy content of gasoline does not 
correspond to its volume — even though it is sold by volume. 

Industry has known of this for more than 100 years, and corrects 
for it by selling gasoline at a temperature compensated standard of 
60 degrees for wholesale transactions. 

Retail transactions, however, get no such correction. 

This is a problem. There is no reason why the American consumer 
should pay an inflated price that industry itself refuses to pay. 

According to an analysis prepared by Subcommittee staff, 
Americans will pay a hot fuel premium this summer in the range of 
$1.5 billion. 

In my home state of Maryland, consumers will pay a premium of 
$22.6 million this summer. 

Mr. Chairman, everyday Americans are already enduring hardship 
because of the rising and unpredictable price of gas. 

I can see no reason why we should allow gas companies to get 
away with imposing this added financial burden on consumers 


2 
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when they have long recognized the need to adjust prices in 
dealings with each other. 

The technology to adjust prices at the pump for fluctuating 
temperatures already exists, and is currently being used in Canada. 

I think the time is long past due for the United States to catch up 
with this standard. 

I look forward to the testimonies of today’s witnesses and I yield 
back the remainder of my time. 


ELIJAH E. CUMMINGS 
Member of Congress 


3 
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Mr. Kucinich. I want the gentleman to know and also to our dis- 
tinguished colleague who has just joined us, Diane Watson from 
California, to know that we did invite the oil companies to be here 
today and that they did not accept our invitation. But we will in- 
vite them again. And I would like to recognize the distinguished 
Congresswoman from California, Diane Watson. 

Ms. Watson. Thank you so much, Mr. Chairman. You are always 
right on target. In recent years Americans have had to continu- 
ously adjust to the steady rise in our Nation’s gas prices. With 
prices reaching $4 a gallon in many areas of the country, our con- 
stituents are facing enormous prices at the pump while Big Oil 
reaps considerable profits. Every day our constituents have had to 
make a choice between either putting gas in their cars, food on 
their table for their families, or buying expensive prescription 
drugs. 

Since 2006, gas prices in my home State of California alone have 
increased almost 10 percent. The average price of gasoline in the 
United States escalated to $3.18 per gallon in May 2007, even 
when adjusted for inflation. These were some of the highest prices 
that were ever recorded. As these prices are steadily rising, the or- 
ganization of the petroleum exporting countries and others con- 
tinue to sit back and maintain an idle hand. 

This committee must take action on this issue, and I appreciate 
so much the Chairperson calling us together. Hurricane Katrina 
was the Nation’s largest natural disaster ever recorded. Not only 
did this disaster displace thousands of American citizens, it also 
left our wetlands destroyed and interfered with the production of 
our Nation’s oil refineries. 

Gas prices during this time were topping off at nearly $2.80 per 
gallon on the average. And yet, even during a natural disaster, gas 
prices then were better than they are in today’s economic climate. 

So, Mr. Chairman, again I want to commend you on this timely 
hearing that affects every American consumer. It is crucial that we 
adhere to national interest and not to the Big Oil companies. And 
I am fully aware that in order to improve the economic dilemma 
that we are facing, we must first revisit our energy policies and 
make sure they are adhering to our Nation’s needs. 

Congress must focus on giving our constituents reliable service at 
fair market prices. And I look forward to the testimony from our 
witnesses today and hope that we can work together to find solu- 
tions that will lessen our energy dependence and reduce the eco- 
nomic pressures that lay upon so many Americans each day. 

And I want to say we are giving subsidies to the oil companies 
when they are making huge profits. And particularly, I think, it 
was scandalous that during Katrina they made between $300 mil- 
lion and $400 million. They don’t need our subsidies. People need 
relief. 

So, thank you. I yield back. 

Mr. Kucinich. I thank the gentlelady. 

[The prepared statement of Hon. Diane E. Watson follows:] 
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Opening Statement 
Congresswoman Diane E. Watson 
Oversight and Government Reform Committee 
Subcommittee on Domestic Policy 
Hearing: “Hot Fuel: Big Oil’s Double Standard for Measuring 

Gasoline” 

June 8, 2007 


Thank you Mr. Chairman, for holding this most 
important hearing. In recent years, Americans have had 
to continuously adjust to the steady rise in our nation’s 
gas prices. With prices reaching $4 a gallon in many 
areas of the country, our constituents are facing 
enormous prices at the pump while big oil companies 
reap considerable profits. 

Everyday our constituents have had to make a 
choice between either; putting gas in their cars, food on 
the table for their families, or buying expensive 


prescription drugs. Since 2006, gas prices in my home 
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State of California alone have increased almost 10%. 
The average price of gasoline in the United States 
escalated to $3.18 per gallon in May of 2007, even when 
adjusted for inflation. These were some the highest 
prices that were ever recorded. As these prices are 
steadily rising, the Organization of the Petroleum 
Exporting Countries (QI^EC) and others continue to sit 
back and maintain an idle hand. This committee must 
take action on this issue. 

Hurricane Katrina was the nation’s largest natural 
disaster ever recorded. Not only did this disaster 
displace thousands of American citizens, it also left our 
wet lands destroyed and interfered with the production 
of our nation’s oil refineries. Gas prices during this time 
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were topping at nearly $2.80 per gallon on average. And 
yet, even during a natural disaster, gas prices then were 
better than they are in today’s economic climate. 

Mr. Chairman, 1 want to commend you again on 
this timely hearing that affects every American 
consumer. It is crucial that we adhere to national 
interest and not to that of big oil companies. I am fully 
aware that in order to improve the economic dilemma 
that we are facing, we must first revisit our energy 

policies and make sure they are adhering to our 
nation’s needs. Congress must focus on giving our 
constituents reliable service at fair market prices. I look 


forward to the testimony of our witnesses today and 
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hope that we can work together to find solutions that 
wiU lessen our energy dependence and reduce the 
economic pressures laid upon so many Americans each 
day. Thank you and I yield back. 
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Mr. Kucinich. I want to thank all Members of Congress who 
have given opening statements. And I welcome your participation 
in the questioning of witnesses. 

The subcommittee will now receive testimony from the witnesses 
before us today. I want to start by welcoming our first panel and 
to tell members of the committee and the public a little bit about 
them. 

Mr. Richard Suiter. Mr. Suiter is the Weights and Measures Co- 
ordinator at the National Institute of Standards and Technology. 
His responsibilities include training of the national-type evaluation 
program laboratories in the area of liquid measuring devices, train- 
ing State and local weights and measures officials, and serving as 
technical adviser to the National Conference on Weights and Meas- 
ures Specifications and Tolerances Committee where he conducts 
research, analysis of technical issues and provides guidance to com- 
mittee members. 

Next, Mr. Michael Cleary. Mr. Cleary is chairman of the Na- 
tional Conference on Weights and Measures, which will be consid- 
ering a proposal to encourage temperature compensation for retail 
gasoline sales at its July meeting. He is formerly the director of the 
California Division of weights and Measures, and is currently spe- 
cial assistant to the chief legal counsel at the California Depart- 
ment of Agriculture. 

Mr. Martin Gafinowitz was appointed president of both Gilbarco 
and the Veeder-Root Co. in 2006, having previously served as the 
top executive in Gilbarco since 2003 and, before that, a senior exec- 
utive in the Veeder-Root Co. Mr. Gafinowitz has been an executive 
with the Danaher Corp., which is the parent company of Gilbarco 
Veeder-Root since 1991. 

Finally, in the first panel, Mr. John Siebert is a project manager, 
researcher, and communications training specialist who works with 
the Owner-Operator Independent Drivers Association Foundation 
producing education safety materials for independent truckers. He 
also performs survey research concerning driver behavior and atti- 
tudes. It is not much of a stretch to say that Mr. Siebert is the dis- 
coverer of the issue that brings us here today. While hot fuels were 
well known to the petroleum industry and weights and measures 
professionals, Mr. Siebert was one of the first civilians to figure it 
out. 

I want to thank all of the witnesses for appearing. It is the policy 
of the Committee on Oversight and Government Reform to swear 
in all witnesses before they testify. I would ask the witnesses to 
stand and raise your right hands. 

[Witnesses sworn.] 

Mr. Kucinich. Let the record reflect that the witnesses, each of 
them answered in the affirmative. I ask that each of the witnesses 
now give a brief summary of their testimony and to keep in mind 
that it would be good to keep this summary under 5 minutes in du- 
ration. Your complete written statement will be included in the 
record. 

Mr. Suiter, you will be our first witness, and please proceed. 
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STATEMENTS OF RICHARD SUITER, WEIGHTS AND MEASURES 
COORDINATOR, NATIONAL INSTITUTE OF TECHNOLOGY 
AND STANDARDS; MICHAEL CLEARY, CHAIRMAN, NATIONAL 
CONFERENCE ON WEIGHTS AND MEASURES; MARTIN 
GAFINOWITZ, CEO, GILBARCO VEEDER-ROOT; AND JOHN 
SEIBERT, OWNER-OPERATOR INDEPENDENT TRUCK DRIV- 
ERS ASSOCIATION 

STATEMENT OF RICHARD SUITER 

Mr. Suiter. Chairman Kucinich and members of the subcommit- 
tee, thank you for the opportunity to testify. I look forward to dis- 
cussing what the National Institute of Standards and Technology 
[NIST], part of the Department of Commerce does to establish uni- 
formity in weights and measures requirements and practices for 
the U.S. economy and how thermal expansion of gasoline relates to 
compensation issues in the marketplace. 

NIST has no weights and measures regulatory authority. In- 
stead, NIST fosters efficient and equitable transactions in the do- 
mestic and global marketplace through sound science to enable 
sound policies. In this case NIST provides technical guidance to the 
National Conference of Weights and Measures [NCWM]. The 
NCWM, which consists of weights and measures officials, device 
manufacturers, users and consumers, serves as a forum for the de- 
velopment of weights and measures requirements and practices in 
the United States. 

Through its association with the NCWM, NIST provides three 
types of technical weights and measures information to the States, 
including requirements for equipment in NIST handbook 44, model 
regulations in NIST handbook 130, and test procedures in NIST 
handbook 133. NIST handbooks 44 and 130 take on the effect of 
law when adopted in State law, rule, or regulation. 

NIST provides technical guidance on the requirements in hand- 
book 44 and 130. Each State has the final decision on how the re- 
quirements are implemented and enforced. For over 30 years, tem- 
perature compensation has been discussed. NIST has been in the 
middle of the discussion, providing technical advice and informa- 
tion. 

Temperature compensation, as it relates to the sale of petroleum, 
is an adjustment made to assure that each gallon of fuel sold con- 
tains the same energy content. To put it simply, energy per unit 
of fuel is measured at 60 degrees Fahrenheit. When the external 
temperature is warmer, it causes the fuel to expand. With auto- 
matic temperature compensation, the measuring device on an ap- 
plication adjusts the volume indicated for any delivery to a ref- 
erenced temperature. For petroleum products, the referenced tem- 
perature is 60 degrees Fahrenheit, which was established in the 
1920’s by the then-National Bureau of Standards and the American 
Petroleum Institute. 

Some States specify that a gallon of gasoline is defined as 231 
cubic inches at 60 degrees Fahrenheit. The State of Hawaii, which 
has a tropical climate, has adopted an alternative referenced tem- 
perature of 80 degrees Fahrenheit for petroleum. In some States, 
compensating for temperature of refined petroleum products takes 
place at the wholesale level but not at the retail gasoline or diesel 
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pump or for delivery of home heating fuel. Some States prohibit 
temperature compensation at retail, some States prohibit tempera- 
ture compensation anywhere in the petroleum distribution chain. 

Most States require temperature compensation for certain prod- 
ucts such as liquefied petroleum gas sales or propane for home 
heating. The NCWM and its standards committees have paid par- 
ticular attention to temperature compensation issues for the past 
7 years. 

In 2004, NIST, as technical adviser to the NCWM, developed a 
presentation on the technical aspects of temperature compensation 
and its impact on the measurement and testing of petroleum prod- 
ucts. The presentation included an explanation of temperature 
compensation and a history of temperature compensation issues: 
examples of automatic temperature compensation equipment; ef- 
fects of temperature compensation on product and test equipment; 
current and proposed requirements for temperature compensation; 
test procedures and equipment for testing devices with automatic 
temperature compensation; changes in the handling and storage of 
refined petroleum products in the marketplace, such as single- ver- 
sus double walled storage tanks and electronic versus mechanical 
meters; a review of the application of temperature compensation to 
petroleum volume data, showing average fuel storage tank tem- 
peratures in the United States and the possible effect on petroleum 
measurement. 

The data on storage tank temperatures, collected by a manufac- 
turer of tank monitoring equipment over a 2-year period, indicated 
that the average temperature of product in below-ground storage 
tanks across the United States was 64.7 degrees. 

In conclusion, NIST serves only as a technical adviser and has 
no voting role in the process of the NCWM, the organization that 
provides a framework to individual jurisdictions. NIST analysis, 
however, shows that temperature compensation can be used to en- 
sure accurate measurement of energy content in fuels being sold. 

We will continue to work with State and local officials, industry, 
and the public to ensure informed decisionmaking and to enhance 
the reliability of measurements in the marketplace. 

Thank you for the opportunity to testify and I would be happy 
to answer any questions that the committee may have. 

Mr. Kucinich. I thank the gentleman. 

[The prepared statement of Mr. Suiter follows:] 
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Introduction 

Chairman Kucinich, Ranking Member Issa, and Members of the Subcommittee, thank 
you for the opportunity to testify today on “Hot Fuels- The Impact on Commercial 
Transactions of the Thermal Expansion of Gasoline.” I look forward to discussing the 
work the National Institute of Standards and Technology (NIST) does to establish 
uniformity in weights and measures requirements and practices for the U.S. economy — 
and how the thermal expansion of gasoline relates to compensation issues in the market 
place. 

National Conference on Weights and Measures 

NIST has no weights and measures regulatory authority. Instead, NIST fosters efficient 
and equitable transactions in the domestic and global marketplace through sound science 
to enable sound policies. In this case, NIST provides technical guidance to the National 
Conference on Weights and Measures (NCWM). Established in 1905, the NCWM serves 
as a forum for the development of weights and measures requirements and practices in 
the United States. Membership in the NCWM is open to all interested parties including 
weights and measures regulatory officials, device manufacturers and users, and 
consumers. Any individual may provide testimony on an agenda item, but only 
regulatory officials are allowed to vote on adoption of an agenda item. 

NIST provides three types of technical weights and measures information to the states: 

1 . Requirements for equipment (NIST Handbook 44) 

2. Model regulations (NIST Handbook 130) 

3. Test procedures (NIST Handbook 133) 

Handbooks 44 and 130 take on the effect of law when they are adopted by reference in 
state law, rule, or regulation. Federal agencies such as the U.S. Department of 
Agriculture (USDA) and the Food and Drug Administration (FDA) also adopted NIST 
Handbooks 44 and 133. NIST provides technical guidance on the requirements in 
Handbook 44 and 130; however, each state has the final decision on how the 
requirements are implemented and enforced. 

Temperature Compensation 

For over 30 years, temperature compensation has been discussed and debated in the 
weights and measures community. NIST has been in the middle of the discussion, 
providing technical advice and information as evidenced by the 1979 publication of our 
report: “Symposium on Temperature Compensated Volumes in the Sale of Petroleum 
Products.” 

So what is temperature compensation? Temperature compensation as it relates to the sale 
of petroleum is an adjustment made that assures that each gallon of fuel sold contains the 
same energy content. To put it simply, energy per unit of ffiel is measured at 60 degrees 
Fahrenheit and when the external temperature is warmer it causes the fuel to expand. A 
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waim gallon of gas does not provide as much energy as a cold one. That is because when 
that cold gallon of gas is warmed, its volume expands. To compensate for this 
phenomenon, weights and measures officials may rely on formulas or mechanical means 
to compensate for temperature differences. States may choose their preferred 
implementation. With automatic temperature compensation, the measuring device on an 
application adjusts the volume indicated for any delivery to a reference temperature. For 
petroleum products, the reference temperature is 60 degrees Fahrenheit - which was 
established in the 1920s by the then National Bureau of Standards and American 
Petroleum Institute. Some states specify that a gallon of gasoline is defined as 23 1 cubic 
inches at 60 degrees. The state of Hawaii has adopted an alternate reference temperature 
of 80 degrees Fahrenheit for petroleum. Because of Hawaii’s tropical climate, the 
temperature of gasoline will not vary by more than a few degrees. The rest of the states 
have more variable climates, so the 60 degree reference makes more sense for them. 

In some states, compensating for the temperature of refined petroleum products being 
sold has taken place at the wholesale level -- but not at the retail gas pump (diesel 
included) or for deliveries of home heating fuel. Some states prohibit temperature 
compensation at retail and some states prohibit temperature compensation anywhere in 
the petroleum distribution chain. Most states require temperature compensation for 
certain products, such as for liquefied petroleum gas (LPG) sales, or propane for home 
heating, but not necessarily for other products. 

In 2000 a delegate from the State of Oregon, through the Western Weights and Measures 
Association, submitted an item to the NCWM Specifications and Tolerances Committee 
to recognize temperature compensation in NIST Handbook 44 for vehicle-tank meter 
applications. These include meters installed on home heating fuel delivery trucks. The 
Specifications and Tolerances committee is made up of weights and measures officials 
with some expertise in the design and operation of commercial devices. As mentioned 
earlier NISTAVMD serves as technical advisor to the Specifications and Tolerances 
committee. 

After two years of committee development, the issue became a voting item on the 
Committee’s agenda in 2002. At the NCWM Annual Meeting, the conference could not 
reach an agreement during the voting process. Because the NCWM is a consensus 
organization, the item was returned to the Specifications and Tolerances Committee for 
further development. The same result occurred at the conference the following two 
years. The item has remained as an information item on the Committee’s Agenda since 
that time. In 2004, an item was submitted to the NCWM Laws and Regulations 
Committee proposing a change to the Uniform Regulation for the Method of Sale of 
Commodities to require temperature compensation in certain applications such as heating 
oil tanker trucks, loading rack meters at wholesale gasoline, diesel or even ethanol tank 
farms, and high volume (truck stop) dispensers. The proposal was modified in January 
2007 to recognize voluntary temperature compensation at all levels and is currently a 
voting item on the committee agenda that is expected to be taken up in July 2007. If 
adopted this would permit temperature compensation adjustment at additional levels of 
the distribution chain, but not mandate it. 
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As part of NIST’s role as technical advisor to the NCWM Specifications and Tolerances 
Committee and in an effort to aid weights and measures officials in making a technically 
sound decision on the issue, in 2004 NIST developed a presentation on technical aspects 
of the impact of temperature compensation on the measurement and testing of petroleum 
products. The presentation included: 

• An explanation of temperature compensation and a history of temperature 
compensation issues addressed by NCWM 

• A summary of changes in handling and storage of refined petroleum product in 
the marketplace, such as single versus double walled tanks and electronic versus 
mechanical meters. 

• A review of the application of temperature compensation to petroleum volume 
data showing average fuel storage lank temperatures in the U.S. and possible 
effect on petroleum measurement. The data on storage tank temperatures, 
collected by a manufacturer of tank monitoring equipment, over a two year period 
indicated that the average temperature of product in below ground tanks across 
the U.S. was 64.7 degrees Fahrenheit. 

• Examples of automatic temperature compensation equipment 

• Effects of temperature on product and test equipment 

• Current and proposed requirements for temperature compensation 

• Test procedures and equipment for testing devices with automatic temperature 
compensation 

The presentation was given at various weights and measures meetings in 2004 and 2005. 
NIST recommended that this information be considered during future discussions of 
implementation of temperature compensation at various levels in the petroleum 
distribution chain. 

Conclusion 

When slate or local weights and measures regulators have mandated compensating for 
temperature in the sale of petroleum products, it ensures that the energy content of a 
gallon of gas is the same regardless of the supplier. 

NIST serves only as a technical advisor and has no voting role in the process of the 
NCWM, the organization that provides a framework to individual jurisdictions. NIST 
analysis, however, shows that temperature compensation can be used to ensure accurate 
measures of energy content in fuels being sold. We will continue to work with state and 
local officials, industry, and the public to ensure informed decision making and to 
enhance the reliability of measurements in the market place. 

Thank you for the opportunity to testify before you today. I would be happy to answer 
any questions the Subcommittee might have. 
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Mr. KuciNICH. Mr. Cleary. 

STATEMENT OF MICHAEL CLEARY 

Mr. Cleary. Thank you very much, Chairman Kucinich and 
members of the subcommittee. Thank you for the opportunity to 
testify today on hot fuels and the impact on the transactions of 
thermal expansion of gasoline. I look forward to discussing the role 
the National Conference on Weights and Measures place to estab- 
lish uniformity in weights and measure requirements and what we 
are currently debating in our consensus organization. 

Some background on the National Conference on Weights and 
Measures. On January 16, 1905, the National Bureau of Standards, 
today known as the National Institute of Standards and Tech- 
nology, invited the States to participate in the development of uni- 
form weights and measures for the United States. The relationship 
grew into what was known as the National Conference on Weights 
and Measures. 

The United States is one of the only countries in the world with- 
out a Federal weights and measures regulatory agency. In the 
United States each jurisdiction funds its own weights and meas- 
ures program based on budgetary priorities in that particular 
State. The Conference is fully funded by the membership. NIST 
today provides the Conference with technical advisers to assist in 
the development of standards. 

As a standards development body committed to the consensus- 
building process, the Conference has created a model process that 
generates high praise from both regulators and business represent- 
atives alike. The National Conference serves as a forum for the de- 
velopment of weights and measures requirements and practices in 
the United States. 

Membership in the National Conference is open to all interested 
parties, including weights and measures regulatory officials, device 
manufacturers, users and consumers. An environment of inclusion 
gives voices to all in every step of the way. In this way, the Na- 
tional Conference has addressed some of the most important eco- 
nomic issues of our time. 

The end result, ongoing contributions from industry experts, as- 
sist in producing final standards that reflect the latest technical in- 
novations. It is the National Conference members who provide the 
input for the four national conference committees. And these com- 
mittees provide for the standards development for each of the spe- 
ciflc areas. They also provide counsel on weights and measures 
issues as they emerge in the marketplace by drawing on the exper- 
tise of our diverse membership of public and private sector mem- 
bers. Most issues come to the National Conference committees 
through one of the regional weights and measures associations: the 
central, the northeastern, the southern and the western weights 
and measures association. But the Conference committee can ac- 
cept important issues from any source. 

At the National Conference annual meeting, standing committees 
review all comments received since the intermeeting. They hold 
open hearings to discuss further, make revisions to the rec- 
ommendations as needed, and produce the flnal report. Final re- 
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ports are then presented in open forum to the representatives and 
delegates for a vote. 

As a standards development body committed to consensus-build- 
ing, the National Conference has created a model process that has 
generated high praise from both regulators and business represent- 
atives alike. Our board of directors oversees the activities of the 
four standing committees and the standing committees of the board 
of directors; specifications and tolerance committee; laws and regu- 
lation committee; and the professional development committee. 

I would like to talk about temperature compensation at this time. 
For many years the issue of temperature compensation as it relates 
to petroleum products has been discussed and debated in the 
weights and measures community and at the National Conference. 
The issue of how to standardize the sale goes back in history to the 
early 1900’s when Standard Oil Trust funded the American Petro- 
leum Institute, working with then the National Bureau of Stand- 
ards, to set the size standard gallon of petroleum product. This 
study was conducted at the time for the purpose of inventory con- 
trol for the petroleum industry. The study was conducted between 
1912 and 1917. And in conjunction with an agreement with Great 
Britain, the standard was set at 231 cubic inches at an ambient 
temperature of 60 degrees. 

From that time on, temperature compensation has been used by 
the petroleum industry to adjust the delivery of petroleum products 
at the wholesale level. The question of whether this adjustment 
should or could be made at the retail level has been debated at the 
National Conference on Weights and Measures for years. In 1974, 
the 59th Conference had a detailed proposal to allow permissive 
temperature compensation at the retail level proposed by the State 
of Hawaii. A very heated discussion took place, remarkably similar 
to the debate currently facing the Conference. The primary dif- 
ference in the arguments pro and con today is the availability of 
equipment that would make it possible. The equipment exists today 
but would add costs to the petroleum industry. 

In 1974 the motion was defeated, but the issue continues to be 
discussed, and over the last 7 years it evolved into what the Con- 
ference is debating today. What the Conference is debating today 
is a proposal that would be a model law for the States to consider 
adopting that would allow permissive temperature compensation at 
the retail level. The proposal would detail if temperature com- 
pensation is used, how it would be used in order to prevent the fa- 
cilitation of fraud. This proposal is currently a voting item sched- 
uled to be further debated and could be voted in July of this year 
at our annual meeting in Utah. 

As chairman of the Conference, I am not here today to take a po- 
sition one way or another on the issue as the Conference has not 
as yet voted on the current proposal before the membership. I have, 
however, called for establishing a steering committee working with- 
in the Conference to continue the technical issues surrounding this 
issue, as I believe work will be needed to be done regardless of how 
the vote goes in July. 

For your information, I have attached a copy of the temperature 
compensation proposal before the Conference, including the com- 
ments that have been made relevant to it, for your review. 
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I thank you for the opportunity to testify before you today. I 
would be happy to answer any questions the subcommittee might 
have about our Conference or the general debate on this particular 
issue. Thank you, sir. 

Mr. Kucinich. I thank the gentleman. 

[The prepared statement of Mr. Clearly follows:] 
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Introduction 

Chairman Kucinich, Ranking Member Issa, and Members of the Subcommittee, thank 
you for the opportunity to testify today on “Hot Fuels- The Impact on. Commercial 
Transactions of the Thermal Expansion of Gasoline.” I look forward to discussing the 
role the National Conference on Weights and Measures plays to establish uniformity in 
weights and measures requirements and what we are currently debating in our consensus 
organization. 


National Conference on Weights and Measures 

On January 16 and 17, 1905 the National Bureau of Standards, today known as the 
National Institute of Standards and Technology, invited the states to participate in the 
development of unifotm weights and measures for the United States. This relationship 
grew into what was known as the National Conference on Weights and Measures. 

The United States is one of the only countries in the world without a federal weights and 
measures regulatory agency. In the United States each jurisdiction funds its weights and 
measures programs based on budgetary priorities in that particular state. The Conference 
is fully funded by its membership. NIST today provides the Conference with technical 
advisors to assist in the development of standards. 

As a standards development body committed to consensus building, NCWM has created 
a model process that generates high praise from both regulators and business 
representatives alike. The NCWM serves as a forum for the development of weights and 
measures requirements and practices in the United States. 

Membership in the NCWM is open to all interested parties including weights and 
measures regulatory officials, device manufacturers and users, and consumers. An 
environment of inclusion gives a "voice to all" every step of the way — from initial input 
to follow-up comment on draft proposals — to ensure that the standards-setting process, 
is streamlined and effective. 

In this way, the NCWM has addressed some of the most important economic issues of 
our time. Recent national initiatives have analyzed and improved the net contents 
labeling of milk, the accuracy of electronic store scanners and the performance of retail 
gas pumps. And today, as the growth of E-commerce demands faster, better services to 
customers, current NCWM studies are addressing advanced measurement technologies 
for just-in-time delivery and virtual inventory. 

The end result? On going contributions from industry experts assist in producing final 
standards that reflect the latest technology innovations. 

It is the NCWM members who provide the input for the four NCWM committees. And 
these committees provide for standards development in each of their specific areas. They 
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also provide counsel on weights and measures issues as they emerge in the marketplace 
by drawing on the expertise of our diverse membership of public and private sector 
members. 

Most issues come to the NCWM committees through one of the regional weights and 
measures associations, The Central, Northeastern, Southern, and Western Weights and 
Measures Associations, but an NCWM committee can accept important issues from any 
source. Placing an issue on a committee’s agenda is as simple as submitting NCWM 
Form 15, Proposal to Standing Committee to the regional association of choice. 

The regional associations provide a grass roots forum to fully develop the issues for 
nationwide discussion. The outcome is a win-win proposition: the standing committee 
enjoys the benefit of a nationwide consensus opinion, while all parties — weights and 
measures officials, industry representatives, consumer interests, and technical experts — 
have a say in the end product. 

Attending regional meetings and the NCWM Interim and Annual Meetings provide 
members opportunity to speak in an open forum and be heard, but attending these 
meetings is only one form of participation in the NCWM consensus process. Committees 
also accept written comments throu^out the year regarding any items on their respective 
agendas. 

At the NCWM Armual Meeting, standing committees review all comments received since 
the Interim Meeting, hold open hearings to discuss issues further, make revisions to their 
recommendations as needed, and produce final reports. Final reports are then presented in 
open forum to representatives and delegates for a vote. 

As a standards development body committed to consensus building, NCWM has created 
a model process that has generated high praise from both regulators and business 
representatives alike. It takes strong leadership to direct such an effort and begins with 
the NCWM Board of Directors. 

The Board of Directors oversees the activities of four standing committees, each 
addressing a specialized area of the NCWM standards program. 

The four standing committees of the NCWM provide for standards development in each 
of their specific areas. They also provide counsel on weights and measures issues as they 
emerge in the marketplace by drawing on the expertise of our diverse membership of 
public and private sector members. 

NCWM Organization Chart 

Board of Directors 

Specifications and Tolerances (S&T) Committee 
Laws and Regulations (L&R) Committee 
Professional Development (PD) Committee 
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National Type Evaluation Program (NTEP) Committee 
Associate Membership Committee 

Newly adopted standards are published annually in the various Handbooks listed below 
and become available for adoption and enforcement by your state or local weights and 
measures authority the following January 1st. 

NIST Handbook 44 - Specifications and Tolerances for Weighing and Measuring 
Devices, 

NIST Handbook 130 - Uniform Laws and Regulations in the area of legal metrology and 
engine fuel quality, and 

NIST Handbook 133 ^ Checking the Net Contents of Packaged Goods 
Temperature Compensation 

For many years, the issue of temperature compensation as it relates to petroleum products 
has been discussed and debated in the weights and measures community and at the 
National Conference on Weights and Measures. 

The issue of how to standardize the sale goes back in history to the early ]900”s when 
Standard Oil Trust funded the American Petroleum Institute working with the then 
National Bureau of Standards to set the size standard gallon of petroleum product This 
study was conducted at the time for the purpose of inventory control for the petroleum 
industry. The study was conducted between 1912 and 1917 and in conjunction with an 
agreement with Great Britain the standard was set at 231 Cubic inches at an ambient 
temperature of 60 degrees. 

From that time on Temperature Compensation has been used by the petroleum industry to 
adjust the delivery of petroleum products at the wholesale level. The question of whether 
this adjustment should or could be made at the retail level has been debated at the 
National Conference on Weights and Measures for years. 

In 1974 The 59'’’ Conference had a detailed proposal to allow permissive temperature 
compensation at the retail level proposed by the State of Hawaii a very heated discussion 
took place, remarkably similar to the debate cmrently facing the conference. The primary 
difference in the arguments pro and con today is the availability of equipment that would 
make it possible. The equipment exists today but would add cost to the petroleum 
industry. In 1974 the motion was defeated but the issue continues to be discussed and 
over the last 7 years has evolved into what the Conference is debating today. 

What the conference is debating is a proposal that would be a model law for the States to 
consider adopting that would allow permissive Temperature Compensation at the retail 
level. The proposal would detail if Automatic Temperature Compensation is used how it 
would be used in order to prevent the facilitation of fraud. This proposal is currently a 
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voting item scheduled to be further debated and could be voted in July of this year at our 
Aiuiual meeting in Utah. 

As Chairman of the Conference I am not here today to take a position one way or another 
on the issue, as the Conference has not as yet voted on the current proposal before the 
membership. I have, however, called for and established a steering committee within the 
Conference to continue the technical issues surrounding this Issue, as I believe this work 
will need to be done regardless of the vote in July. 

For your information I have attached a copy of the Temperature Compensation proposal 
before the Conference including the comments that have been made relative to it for your 
review. 


Conclusion 


1 thank you for the opportunity to testify before you today. I would be happy to answer 
any questions the Subcommittee might have about the Conference or the general debate 
about this issue. 
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Details of ail Hems 

(In order by Reference Key Number) 

232 METHOD OF SALE REGULATION 


232>] Temperature Coznpeasadon for Petroleum Products 

See page 7 for the latest discussions and alternative recommendations on temperature compensation which came 
ont of the 2006 meetings of several of the re^onal weights and measures associations. 

Source: Southern Weighs and Measures Association (SWMA). (See Item 232-4 in the Report of the 90'^ NCWM 
Annual Meeting in 2005.) 

Recommendation: Amend the Method of Sale Regulation in Handbook 130 by adding the following: 

2.XX. Refined Petroleum Products 






choose to eneaee the automatic temnerature 


comoerisator on a device onlv duiine certain times of the vear. 


for the same metering anpHcatio n at the same 
compensated In 12-month incremew 
within the terms of the contract but whichever method 
Imniemeated in 12-month increments. For example, a comna 




2.XX.B. — Where not in conflict with other statutes or reputation 

Si-Q 

etroleu 

m p 

roduefs delivered 

throttph meters other than those snecifled in Section 2.XX.A. shall be sold wUhoul the volume 
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Note i: As defined in the Handbook 130 goaiwe Fueb. Petrateum Pndut±i. and Au^moHve LubricaHts 

InsBe<^ion Law, refuted petroleum products ore products obtained from distillinB and' processing of 

petroleum ferttde oil), unfinished oils, recycled oUs. natural eta liquids, refinery blend stocks, and other 

miscellaneous hydrocarbon compounds. 

Note 2: Paragraphs 2.XX.AJd) and M shall only be effeciive as fowg as temverature-compensated sales 

remain permissive in at least some relevant aptMcadons. If temperature compensation becomes mandatory 

for ail relevant aPBlicathns. then these pararraphs shall be removed. 

Backgratind: Selling fuel adjusted to the volume at 15 (60 T) throughout the distribution system Is the most 

equitable way ftiei can be sold withcHit the twyer or seller gaining a competitive advantage. 

This item is considered in conjunction with a temperature compensation item that is before the SpeciHcations and 
Tolerances (S&T) Committee, Item 331-1, although the S&T Committee’s item is limited to vehicle-tank meters. 

A similar proposal was made by the Northeast Weights and Measures Association (NBWMA) in 2000. NEWMA noted 
that Pennsylvania, New Hampshire, Maine, and Canada permit temperature compensation in sales of products tike home 
heating fuel and retail gasoline. In 2001 the Committee withdrew this item atter hearing testimony from several 
jurisdictions that opposed it. 

The Committee has. heard numerous comments in support of, and a few comments in Opposition to, temperature- 
compensated sales of petroleum fuels. While most comments generally supported temperature-compensated sal^, the 
Committee received comments from a couple of jurisdictions that were concerned about the additional inspection time 
and resources that will be needed to test devices equipped with temperature compensators. 

Among the comments received in support of temperature-compensated sales, there was a fair amount of disagreement 
about how this should be accomplished. Most of the discussion fell into one of three broad categories: (l)If 
temperature-compensated sales are allowed, what should they look like? (2) In which metering applications should 
t^perature-compensated sales be allowed? (3) Should temperature-compensated sales be permissive or mandatory? 

_WhaLshouldlcmperature-comoensateAsa)e5jQQlL]& 

The Committee heard from the Western Weights and Measures Association (WWMA), the Central Weights and 
Measures Association (CWMA), and the Southern Weights and Measures Association (SWMA) that temperature- 
compensated sales needed to have certain parameters established so that all sales conducted in this manner are 
comparable. All three regions i^eed that (1) temperature-compensated sales should be adjusted to the volume at IS 
(60 ’’F), (2) temperature compensation should be accomplished through automatic means, (3) indicating and recording 
elements all written representations should indicate that the volume delivered is temperature compensated, and 
(4) all sales by the same person/company for the same meting application within the same jurisdiction must be sold 
either compensated or uncompensated for full calendar years. 

The Committee adopted these criteria into its recommendatioa 

In which meterina applications should temperature-compensated sales be allowed? 

The Committee heard from WWMA and SWMA that temperature-compensated sales should be allowed in all metering 
ai^Iications through meters with flow rates of 20 gal or more per minute. The flow rate of 20 gal per minute was 
selected because it was believed this would effectively allow temperature-compensated sales in all applications except 
for standard retail motor-fuel devices. Both regions thought that temperature-compensated sales should be prohibited 
through standard retiul motor-fuel devices. 

The Committee heard from CWMA that temperature-compensated sales should be limited to sales throii^ vehicle tank 
meters, loading-rack meters, and retail motor-fuel devices used exclusively for fueling trucks in sales of 100 gal or more. 
CWMA was concerned tiiat allowing temperature-compensated sales in all metering applications except stuidanf retail 
motor-fuel devices was overly broad. CWMA was more comfortable with listing specific applications where 
temperature-compensated sales would be allowed and wanted it made clear that temperature-compensated sales would be 
prohibited throu^ standard retail motor-fuel devices. CWMA submitted the following language for the Committee’s 
consideration; 
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2.X.X. - Wholesale refined aetrolegm prodpct sales, saks of dtetei fad for track refueling, and bulk sales 
of refined petrolettin prodncts of 100 gal more mav be dispensed throagh a meter that autoinaticaHv 
coniDensates for theteiiweratare tortpi^imt a mBow «g 231 in^t 60°F» 

2JCX.1. - Implementatton: Wholesalera and retailers that implement temperature compengation for 

wholesale sales. device» aged exchiaivelv for iKcael ftiel for track reftieHag. or bulk sales of refined 

petroleom prodacts of 100 gal or mere shall impleBient this practice for all meters or disnensers at 

gpch locations. 

2.XX.2. - Teinperature»coinpengattOB disclosnre; All meters or dispensers which employ 

temperatnre compenaatioH ahali be labeled on the meter or dispenser, and the printed representation 

must state that the volume reorcseptcd haa been corrected to ^F. 

Note 1. Refined oetroJcum products are derived from crude oils throoch processes such as catalytic 
cracking and fractional dlytlHation. 

Note 2> Diesel fuel means a refined middle distillawt suitable for psc as a fael In a compregslon-igaitioii 
engine (diesell Internal combustion engine. 

The Committee’s recommendation constitutes a compromise. The Committee agreed with CWMA that the most prudent 
approach to temperature-compensated sales was to limit them to specific metering applications wh^e almost everyone 
would be comfortable witti its use.. The Committee preferred the approach of WWMA and SWMA when defining rrtaii 
motor-fue! devices used exclusively for fueling trucks and opted to define these devices based upon the meter flow rale 
rather than the deiiv<»y quantity. The Committee select^ a flow rate of I15L (30 gal) to be consistent with the 
Uiresholds in the LMD code in Handbook 44. Section S.4.4. jmd Table T.2. of the LMD code that specify the minimum 
flow rate of large-capacity metering devices as 1 IS L (30 gat) per minute. Finally, the Committee included language in 
the recommendation that makes It clear that, where not expressly permitted, temperature-compensated sales are 
prohibited. 

Should temperature-compensated sales b epetmtssive or mandatory? 

The Committee heard from WWMA and SWMA that temperature-compensated sales should be implemented on a 
permissive basis, but that fliture mandatory dates should be ^tablished. Those who support a mandatory requirement 
believe that in the long run a permissive requirement will cause confusion within the marketplace and hinder the 
consumer’s ajbility to make value comparisons between companies that sell products compensated and those that don't. 
Particularly witti regard to home heating foet saiesjurlsdicttons are concerned customers will not be told if the price per 
gallon they are being quoted prior to the sale is compensated or uncompensated (even if it is disclosed on the invoice 
they receive after the delivery). In addition, even If consumers are informed that a product quote is for a temperature- 
compensated delivery, consumers won't know what it means and wont be able to make a meaningful comparison 
between quotes for compensated and uncompensated products. WWMA and SWMA recommended that future 
mandatory dates be established based on a reasonable timetable for each type of metering application that takes into 
consideration equipment replacement costs and existing device life-expectancy. NIST suggested, as an altemaUve, that 
mandatory dates for each type of metering application be established initially for new installations tuid that later dates be 
established for existing devices. 

The Committee heard from CWMA that temperature-compensated sales should be implemented on a purely permissive 
basis. CWMA opposes the inclusion of any future mandatoiy dates at .this time. CWMA believes that temperature- 
compensated sales should be market-driven and that suppliers will make sales on atemp^ature-compensated basis when 
consumers demand it and should not be required to do so before then. Many jurisdictions believe that the imposition of a 
mandatory requirement is too burdensome on the industry, requiring upgrades and possibly the repiacem^t of many 
meters without adequate justification. 

The Committee agreed that the inclusion of mandatory dates during the initial implementation of this item was too 
controversial and would elicit too much opposition. The Committee felt It was important to get some form of regulation 
regarding temperature-compensated sales of petroleum adopted into Handbook 130 and thought that as many barriers as 
possible should be removed in order to achieve ttiis goal. Although the Committee’s recommendation reflects a purely 
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permissive requirment for temperature-compensated sales, the Committee may be willing to consider estabiishing future 
mandatory dates if a need is demonstrated after this penntssive regulation is implemented. 

Finally, the Comraiftee heard requests from the American Petroleum Institute (API) to: (!) recognize and permit 
different methods of sale at loading rack meters when such sales are under contract, and (2) prohibit temperature- 
compensated sales through stationary meters with flow rates of 1 15 L {30 gal) or more per mmute. The Committee 
agreed with APTs first request regarding contract sales, and included language in the loading rack meter paragraph 
(2.XX.A (f)) to permit the method of sale to be deteimined by contract when an active and valid contra^ is present. TIhs 
C ommittee carefully considered and then decided against API's request to prohibit temperature-compensated sales 
through high-flow stationaiy meters. The Committee rejected this request b^ause the idea behind implementing a 
permissive temperature compensation standard is to allow the marketplace to drive the implemmtation of such a 
standard. The Committee has heard Strang support for temperature-compensated s^es throu^ bigh-flow stationaiy 
meters from the market segment that uses these meters. Tlie Committee believes that with the support of a well edt^ated 
and well defined end user, it is inconsistent with the idea of marketplace-driven implementation for the Committee to 
create a barrier to temperature-compensated sales in this limited, well-defined application. The Committee notes that 
since this is a permissive requirement, the decision of whether or not to sell petroleum products with the volume adjusted 
to compensate for temperature remains with the seller, and that the seller will not Incur any additional expense or be 
required to upgrade their equipment unless they make the decision to change their current method of sale practices. 

At Its 2006 Annual Meeting the WWMA L&R Committee heard the following testimony from the American Petroleum 
Institute (API) regarding recent media publications concemlng the lack of temp^ature compensation at retail fuel 
stations; 

• API is opposed to temperature compensation at the retail level. 

• The physics of petroleum products have not changed and should not be dealt with on a basis of energy content, 
as seems to be the issue in considering temperature compensation. A gallon sale should result in an actual 
gallon delivery, which is what consumers receive today. An example was discussed regarding the fact dial 
ethanol does not provide energy equivalent to that of gasoline, raising the question (although not recommended) 
of whether further compensations should be made for that issue; 

• Public concerns regarding volumes of fuel delivered in retail sales are misdirected at major oil companies which 
operate only approximately 10 % of all stations. 

• API has taken no position on temperature compensation regarding Vehicle-Tank Meters 

A meter user association representative testified that approximately 15% of retail dispensers currently in use are 
mechanical and are unable to be retrodtted for temperature compensation. He stated that nearly all retail dispensers 
would need retrofitting and many older electronic dispensers could not be modified to perform automatic temperature 
compensation and cannot be interfaced with software to perfonn the adjustments. He suggested an estimate of $4 billion 
to convert ail retail fuel dispensers for ATC. 

A meter manufacturer testified that a decision on this issue is needed, indicating that parameters must be defined and a 
decision to allow or disallow temperature compensation in retail fiiel transactions is necessary for the industry to 
determine its directions on the matter. The manufacturer stated that his company is receiving increased calls from 
customers requesting the tedmology and mentioned two major manufacturers who currently have developed ATC 
devices. He recommended that the Committee pursue p^issive, not mandatory, language In developing ^e mode! 
regulation. The manufachtrer noted that previous attempt to submit ATC devices for type-approval have been rejected 
and, therefore, Certifi<»te5 of Conformance cannot Ite obtained. In response to oth»^ testimony suggesting dial 
Implementation of temperature compensators would merely introduce another opportunity for consumers to allege that 
tampering with the compensators affects delivery volume, the manufacturer stated no knowledge of any such allegations 
from the public regarding any existing installations. 

The meter manufacturer also commented that retail ATC technology is not in the field In the United States. He stated 
that conversions/retrofitting would be very difficult to do in the field given the numerous fluid plumbing connections and 
installation of electronic components that would be necessary. He stated that most existing fuel dispensing equipment 
has a Hf^pan of 10 te 12 years. 

A state director requested information regarding states that currently prohibit temperature compensation. California 
responded that for transactions involving 5000 gal or more fire purchaser may request temperature compensation. Idaho 
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responded that for transactions involving 8000 gal or m<H'e the purchaser has an option to buy, on a yearly basis, 
temperature-compensated product that all terminal transactions are lempera^re-compensated. Arizona res^nded 
Uiat any transactions involving more than SOOO gat must be compensated for temperature. A state director further 
commented that he had concerns regarding any **permiss!ve*’ versus “mandatory” use of ATC, He believes the consumer 
is more concerned with the “perception” of fraud occurring through failure to compensate for temperature variations 
ratha* than the technical issues sunounding temperature compensation. 

Another state director commented that many factors must be considered in addressing temperature compensation, 
including realization that field tests to verify functionality and accuracy will require greatly increased inspection time 
and significant additional costs to regulatoiy agmicies. Additionally, factors »ich the API table of properties of the 
respective petroleum products and expansion factors for provers of varying composition (materials) must be considered 
whm testing ATC dispensers. Also, he stated that determinations of temperature changes betwe^ product at the meter 
thermometer well and that delivered into the vessel (prover) must be taken into account. 

A county weights and me^ures director stated support for the item, stating that temperature compensation should be 
permitted only on a voluntary or permissive basis to allow for the marketplace to drive its implemratation. 

IVo state directors testified in support of the item, as written. One stated that temperature-compensated transactions ate 
the most accurate means to transact business and it is “our responsibility” to ensure accuriuiy. 

WWMA suppoits the concept that sales based upon temperature compensation provide the most accurate and equiteble 
transaction for both buyers and sellers. The Committee received testimony from members of industry and weights and 
measures officials In agreement with this opinion. While WWMA recommends that temperature compensation be 
permissible at all levels of petroleum sales, it also recognizes that a mandate for automatic temperature compensation 
technology in all peteoleum sales within a short time period would present unreasonable costs to various levels of the 
petroleum industry. By making it permissive, market forces will dictate the implementation of this technology. 
TTiercforc, WWMA recommends the following: 

Amend the Method of Sale Regulation in Handbook 130 by adding the following: 

2.XX. Refined Petroleum Products 

2.XX.A, Where not i n conflict with other statutes. Qr_ regulations, refined petroleum products 
delivered throngti any meter may be soM with the volume adjusted to compensate for temperature. 
When petroleum products are sold temperatore-comnensated: 

fat All sales shall be in terms of liters or U.S. gallons at IS °C (60 °F); 

fl?) The temperature compensation shall he accomplished through automatic means: 

(c) The primary indicating elements, recording elements, and all recorded representations 
freednts. invoices. bHls of lading, etc.1 shall be clearly and conspicnonsiv marked to show 
that the volume delivered has been adjusted to the volnme at IS °C (60 

fd> All sales bv the same person or company for the same metering application wttMn the same 
state shall be sold temperature compensated in 12-month increments. Por example, a person 
or company may not choose to operate some metCTS at one location or meters at one location 
within a state with automatic temperature compensators and others without. Nor mav a 
person or company choose to engage the automatic temperature compensator on a device 
only during certain times of the year. 

vts defined in Han4book 130 Ensine Futh, Petroleum Products, and Automotive Lubricants 
Inspection Law, refined petroleum products are products obtained from distUiitte and orocessint of 

petroleum (crude oil), unfinished oils, recycled oils, natural eas UauidSu refinery blend stocks, and other 

miscellaneous hydrocarbon compounds. 
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At the 2006 CWMA Interim Meeting there was discussion regarding the Veeder Root report of underground tank 
tempemtures nationwide. Additional data needs to be accumulated to verify the impact to consumers and marketers. 

The market is requesting consideration of the temperature compensation method of sale for petroleum products. A 
representative from an equipment manufacturer commented that customers have requested ttie equipment for several 
years. It was recommended that the S&T Committee consider die Canadian regulations for temperature compensation. 

API opposed the proposal at all levels in retaii. It was noted by the API representative ttiat 90 % of the service stations 
are owned by independent operators, not major oU companies. Other comments for opposition Included the cost of 
converting pumps and additional time for regutatoiy officials to inspect. 

The CWMA L&R Committee recommends support for the Western's Annua! proposal with the permissive language as a 
voting item. The Committee agrees that temperature compensation is the more equitable method of sale and is currently 
predominantly utilized at every step of the distribution channel except for retaii. Additionally, the Committee believes 
this proposal should not be restricted to only petroleum products but should also include alternative fuels such as £85, 
biodiesel and biodlese! blends. 

SWMA at its 2006 Annual Meeting strongly encourages the NCWM L&R and S&T Conunittees to separate the various 
temperaturo compensation metering applications as follows: Wholesale (loading rack), Vehicie'tank Met^, Stationary 
Metere with flow rates of 30 gpm or more (Truckstops), and Retail Motor-fuel Devices with a flow rate of 30 gpm. 

Due to the lack of documented information on the economic impact of temperature compensation for both industry and 
consumer, SWMA does not support temperature compensation for dispensers with flow rates of less than 3Q gpm. 

232-2 Biodiesel and Pud Ethanol Labeling 

Source: Central Weights and Measures Association (CWMA) 

Recommendation: Add the biodiesel and fuel ethanol labeling requirements that currently appear in Handbook 130 
Engine Fuels, Petroleum Products, and Automotive Lubricants Regulation to the Method of Sale Regulation. 

Add the following text to the Method of Sale Regulation in H^idbook 130: 

2.XX. Biodiesel. 

2.XX.1. Identification of Product. - Piodteiel and biodiesel blends shall be identified bv the capital 

letter B followed bv the numerical value repreiciitint! the volume percentage of biodiesel fbel. 

(Examples: BlOs B20: B10Q1 

2.XX.2. Labeling of Retail Disoenseri Containing Between 5 % and 20 Vo Biodiesel. Each retail 

dispenser of biodiesel blend containing more than S % and up to and Including 20 % biodiesel shall 

be labeled with either: 

2.XX.2.1. The capital letter B followed bv the nnmerkal valne representing the volume 
percentage of biodiesel fuel and ending with 'biodiesel blend.* (Examples; BIO biodiesel blend: 
B20 biodiesel blend), or; 

2.XX.2.2. The phrase 'biodiesel blend between S % and 20 %' or similar words; 

2.XX.3. Labeling of Retail Dispensers Containing More Than 20 % Biodiesel. - Each retail 

dispenser of biodiesel or biodiesel blend containing more than 20 % biodiesel shall be labeled with 

the capital letter B followed bv (he nnmerical value representing the volame percentage of biodiesel 

fuel and ending with either 'biodieser or 'biodiesel blend.* (Examoies: B100 Biodiesel: B60 Biodiesel 
Blendl 
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Mr. Kucinich. Mr. Gafinowitz has submitted a statement for the 
record. And do I understand that is your statement and you will 
be available for questions. Did you want to make any comments? 

STATEMENT OF MARTIN GAFINOWITZ 

Mr. Gafinowitz. Thank you very much, Mr. Chairman, for the 
opportunity to testify and I will be happy to answer any questions. 

Mr. Kucinich. When we get to the question part make sure the 
mic is closer. Thank you. 

[The prepared statement of Mr. Garfinowitz follows:] 
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Statement of Martin Gaiinowitz 
President, GQbarco Veeder-Root 

Testimony before the Domestic Policy Subcommittee 
of the 

House Committee on Oversight and Government Reform 
June 8, 2007 


Gilbarco Veeder-Root is one of two major suppliers of retail fuel dispensing equipment 
in North America. We supply systems related to the pumping and environmental monitoring of 
iiiel from the undeiground storage tank to the dispenser, Ibel dispensers for retail and 
commercial applications, and point of sale and merchandising solutions for retailers. We supply 
a wide range of customers within the United States. No single customer accounts for more than 
10 per cent of our revenues. Gilbarco Veeder-Root is global in scale, with manufacturing 
facilities in the United States, Europe, South America and Asia. 

Gilbarco Veeder-Root, along with two other companies. Dresser Wayne and Kraus 
Global, supplies automatic temperature compensation (ATC) equipment to the Canadian and 
European markets. 

Following some additional product development work, we can deploy our ATC 
equipment in the United States when there is adequate market demand to justify doing so. At 
this point, however, we have not seen a demand for the equipment in the US marketplace. There 
is concern in the industry that the use of ATC on an optional basis would lead to confusion in 
retail pricing and marketing of gasoline and would increase the cost of operations, while net 
benefits to consumers are more dubious. Further, if the market demand did exist to offer ATC 
for sale, the regulatory process for certifying ATC equipment is more complex than sinqrly 
flipping a switch. 

1. Provide an assessment of the reliability of temperature compensating technology. 

The reliability of automatic temperature compensation depends upon both the accuracy of 
adjustment factor tables and the reliability of the electronics making the modification. 

Temperature compensation has been used in Canada for over a decade, and we are not 
aware of any issues with reliability in that market The electronics that make the adjustment 
have proven to be reliable in the Canadian marketplace. 

The purpose of the adjustment is to ensure that consumers receive the same amount of 
energy per gallon, rather than a consistent volume, as is the current regulatory requirement in the 
United States. Automatic temperature compensation involves using a table of adjustment factors 
to electronically modify the mechanical pulse signal within a dispenser based upon the 
temperature of the fuel compared to a reference temperature. The Canadian specification adjusts 
fuel volume to reflect a constant temperature of 1 5 degrees C ■(60.9 F). These adjustment factor 
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tables are traditionally defined by a national body, such as the National Conference on Weights 
and Measures in the United States, and can be developed using known physical properties of a 
liquid. 

2. What is the worldwide market for automatic temperature compensation? 

Temperature compensation is currently allowed on an optional basis in Canada, 
Switzerland and the United Kingdom. In January, 2008, it will be mandatory in Belgium. We 
estimate the current global market size for ATC components to be between $4 million and $8 
million. 

3. What steps has Gilbarco taken to bring ATC to market in the United States? 

Gilbarco Veeder-Root has not attempted to bring the product to market, as we have not 
perceived sufficient customer demand for it. We are in the business of supplying products that 
meet the needs of oiu customers, not in setting policy or regulations. When there is sufficient 
market demand for this type of equipment, we will be prepared to meet it. 
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Mr. Kucinich. Mr. Siebert, would you proceed? 

STATEMENT OF JOHN SEIBERT 

Mr. Siebert. I am John Siebert, project leader for the Owner-Op- 
erator Independent Drivers Association Foundation. Thank you, 
Mr. Chairman, and distinguished members of the subcommittee, 
for inviting me to talk about the retail sale of hot fuel. 

The Owner-Operator Independent Drivers Association is the Na- 
tion’s largest trade association representing small fleets and truck 
drivers. Many of our members were reporting a wide range of fuel 
mileage from one fill-up to the next. And that prompted the foun- 
dation to perform a nationwide survey of diesel fuel quality. The 
only significant variable we could find was temperature of the fuel. 
We had temperatures reported as high as 114 degrees. 

Here are the reasons why dispensing hot fuel creates problems. 
The petroleum industry uses a reference temperature of 60 degrees 
Fahrenheit to determine volume of a gallon of fuel. As with many 
materials, when heated fuel expands, increasing its volume, retail 
pumps do not compensate for this expansion. Subsequently, each 
gallon that is measured by volume has less energy inside it. 

Internal combustion engines run on energy, not volume. Through 
every step of the petroleum production distribution, up to and in- 
cluding the refinery rack, volume is computed using temperature 
compensation. However temperature compensation is not used 
after the tank truck fills up at the refinery rack, because the U.S. 
retail fuel pumps do not use temperature compensation. If fuel is 
hot, the 8,000 U.S. petroleum gallons at the rack may turn out to 
be 8,240 U.S. standard gallons which the retailer sells, but each 
gallon has a reduced amount of energy. 

Simply put, American consumers are not getting what they pay 
for. Consumers are paying for energy they do not receive. This can 
equal $27 to $45 per car per year. Consumers are also paying a 
Federal gasoline tax of around $140 million on these expanded gal- 
lons’ taxes which are never remitted to the government. 

How does it affect OOIDA members? Well, our members con- 
sumed 4.1 billion gallons of diesel fuel in 2006. At $2.65 per gallon, 
that equals $11 billion of purchases. And for truckers, hot fuel can 
equal losses of $450 to $630 per truck annually. 

What can be done? Well, the new automatic temperature com- 
pensated pumps, or ATC retrofitted pumps, dispense an amount of 
fuel that is equal to a gallon at 60 degrees, regardless of the tem- 
perature the fuel actually is. There are already precedents for this. 
In 1975, Hawaii adopted a gallon of gasoline that was sized as if 
it were 80 degrees. Since 1995, Puerto Rico has had legislation 
mandating temperature compensation at retail pumps; however, it 
has never been implemented. And in Canada, where the fuel is 
cooler, retailers were very supportive of a voluntary converting over 
to automatic temperature compensation pumps. 

Why hasn’t it been addressed before? Well, last year it is esti- 
mated that retailers made an additional $2.3 billion off of hot fuel 
sales. Petroleum producers and retailers seem to be universally op- 
posed to adopting ATC at the retail level. This reminds us old-tim- 
ers of making sure that the meat cutter kept his thumb off the 
scales when selling us a pound of hamburger. Fuel retailers are 
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meat cutters. Their thumbs are on the scale. They are ripping off 
American consumers some $2.3 billion each year. 

The Petroleum Marketers Association of America has stated that 
mandating temperature compensated or retrofitted pumps for fuel 
stations would increase the price consumers must pay for fuel. 
Well, retailers are facing a one-time charge that is nearly equal to 
the annual losses by consumers due to hot fuel. 

The PMAA admits that hot fuel provides less energy, but will tell 
you it all balances out when you are buying cooler fuel in the win- 
ter. I direct you to the charts and graphs in my written statement 
which show this just isn’t true. Since temperature affects the en- 
ergy content of retail fuels, it is important that the buyer be just 
as aware of it as is the seller. Temperature compensation retail 
pumps make the entire transaction transparent and allows con- 
sumers to shop for their best fuel values, because every gallon of 
similarly labeled products will contain this same energy content. 

Mr. Chairman, distinguished members of the subcommittee, 
again thank you for allowing me to talk about hot fuel, and I stand 
ready to answer any questions you might have. 

Mr. Kucinich. Thank you very much Mr. Siebert. 

[The prepared statement of Mr. Siebert follows:] 
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I am John Siebert, project leader for the Owner-Operator Independent 
Drivers Association Foundation. Thank you, Mr. Chairman, and 
distinguished members of the Subcommittee for inviting me to speak 
about the retail-sale of Hot Fuel. 

The Owner-Operator Independent Drivers Association is the nations’ 
largest trade association representing small fleets and truck drivers. 
Many of our members were reporting a wide range of fuel mileage from 
one fill-up to the next and that prompted the OOIDA Foundation to 
perform a nationwide survey of diesel fuel quality. The only significant 
variable we could identify was the temperature of the fijel. We had 
temperatures reported as high as 1 14 degrees. 

Here are the reasons why dispensing hot fuel creates problems: 

• The petroleum industry uses a reference temperature of 60 degrees 
F to determine the volume of a gallon of fuel. 

• As with many materials, when heated, fuel expands, thus 
increasing its volume. 

• Retail pumps do not compensate for this expansion, consequently 
while the pump may deliver a gallon by volume, each gallon 
delivered contains less energy when the fuel is warmer than 60 
degrees. 

• Internal combustion engines run on energy, not volume. 
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OOIDA Opening Statement Page 2 of 4 

Through every step of petroleum production and distribution, up to and 
including the refinery rack, volume is computed using temperature 
compensation. From that point, no temperature compensation takes 
place. If fuel is hot, the 8,000 U.S. Petroleum Gallons bought at the rack 
may be 8,240 U.S. Standard Gallons which the retailer sells, but, each 
gallon has a reduced amount of energy. 

Simply put, the American consumers are not getting what they pay for. 
Consumers are paying for energy they do not receive. This can equal 
$27 to 45 per car per year. Consumers are also paying federal gasoline 
taxes of around $140 million on these expanded gallons, which are never 
remitted to the government. 

How it affects our members? 

• Our members consumed 4.1 billion gallons of diesel fuel in 2006. 

• At $2.65 per gallon that equals $1 1 billion per year. 

• For truckers hot fuel can mean losses of $450-630 dollars per 
truck, per year. 

What can be done? 

• New automatic temperature compensated pumps, or ATC 
retrofitted pumps, dispense an amount of fuel that is equal to a 
gallon at 60 degrees. 
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• There are already precedents for this 

o In 1975, Hawaii adopted a gasoline gallon sized as if it were 
80 degrees 

o Since 1995, Puerto Rico, has had legislation mandating 
temperature compensation of all retail pumps, however it has 
never been implemented 

o In Canada, where fuel is cooler, retailers were very 

supportive of voluntarily converting to automatic temperature 
compensation pumps. 

Why it hasn’t been addressed before? 

• Last year it is estimated that retailers made an additional $2.3 
billion dollars off of Hot Fuel sales. 

• Petroleum producers and retailers seem to be universally opposed 
to adopting ATC at the retail level. 

This reminds us old-timers of making sure the meat cutter kept his 
thumb off the scales when selling you a pound of hamburger. Fuel 
retailers are the meat cutters with their thumb on the scales ripping off 
American consumers some $2.3 billion dollars a year. 

The Petroleum Marketers Association of America has stated that 
mandating temperature compensated or retrofitted pumps for fuel 
stations would increase the price of fiiel consumers must pay. 
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• Retailers face a one-time charge that is nearly equal to the annual 
impact of HOT Fuel on consumers. 

• The PMAA admits that HOT Fuel provides less energy, but will 
tell you it all balances out when buying cooler fuel in the winter. I 
direct you to the charts and graphs in my written statement which 
shows that this is not the case. 

Since temperature affects the energy content of retail fuels, it is 
important that the buyer be just as aware of it as is the seller. 

Temperature compensating retail pumps make the entire transaction 
transparent, and allow consumers to shop for their best fuel values, 
because, every gallon of similarly labeled fuel contains the same energy. 

Mr. Chairman, distinguished members of the subcommittee, again, thank 
you for this opportunity to address HOT FUEL during the hearing. I 
look forward to answering any questions you might have. 
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The Owner-Operator Independent Drivers Association Foundation, Inc., is a wholly owned, not-for- 
profit subsidiary of the OOIDA. The foundation is a research, safety, and education organization 
dedicated to advancing the welfare of the nation’s truck drivers, and owner-operators. 

OOIDA is the preeminent trade association representing the interests of commercial truck 
drivers and the 350,000 owner-operators in the country. With an active membership of 1 53,000 plus, 
OOIDA is active in representing their interests at the national, state, local levels as well as in the 
courts of the land. The average OOIDA member owns 1.5 trucks and each truck averages 1 10,000 
miles a year. These trucks average 6 miles to the gallon, so fuel is their highest operating expense 
and reaches $47,700, per truck per year when fuel is $2.65 a gallon. Because small business truckers 
make their living in a highly competitive environment, the successful ones examine their income and 
expenses dovm to a fraction of a cent per mile for every mile they travel. 

The OOIDA board of directors is made up of 26 active owner-operators and during one of 
their 2002 meetings they asked the OOIDA Foundation to look into “diesel fuel quality”, as they had 
noticed getting different mileage figures from different fill-ups. Subsequently, a fuel sample 
collection and testing program was set up and over the next six months and 32 samples were sent to a 
laboratory for analysis. The reports came back that all the samples qualified as, “normal #2 Diesel 
Fuel.” 

However, in reading the criterion for fuels to be labeled “#2 Diesel,” I noticed that each fuel 
component had the caveat of, “at 60 degrees F.” following its quantity figure. Reading further I 
found that petroleum products were highly reactive to temperature, expanding as temperatures rise, 
and contracting as temperatures lower. For this reason, I asked my sample collectors to also record 
the ambient atmospheric temperature, as well as the temperature of the fiiel coming out of the truck 
stop tanks. From the subsequent 32 fill-ups, from across the country, not one truck stop had fuel at, 
or below, the reference temperature of 60 degrees Fahrenheit. The hottest fuel temperature recorded 
was 98 degrees F. 


THE PROBLEM: 

For more than 100 years, the petroleum industry has used a reference temperature of 60 
degrees F. to measure flow rates and volumes of fuel. Fuel traded between producers is always 
temperature compensated to what that volume would be if the fuel were 60 degrees F. There are 
books with pages upon pages of tables which give the exact expansion and contraction factor for each 
fuel at every conceivable temperature. Today computer programs perform this task, but basically 
temperature compensation remains exactly the same. The unit of measure this system uses to 
measure fuel is called the “US Petroleum Gallon” which is defined as: “231 cubic inches, at 60 
degrees F.” 

The US Petroleum Gallon is the only unit of measure used for sales between producers, and 
producers and wholesalers. It is also used between producers and large fuel retailers. But, it is not 
used between any US fuel retailers and fuel consumers, that I know of The last time fuel is 
measured using the “US Petroleum Gallon” is when the producer or wholesaler fills the tank truck 
which will deliver the fuel to a retail filling station. At the retail filling station, consumer pumps 
deliver only a “US Gallon,” which is 231 cubic inches of volume, regardless of the fuel’s 
temperature. 

The crux of the problem is retailers are buying fuel at the producer’s/wholesaler’s rack, and 
paying the fuel taxes, on a temperature compensated volume, the US Petroleum Gallon. However 
and they are selling to consumers, and recouping the already paid taxes, in a different measurement 
unit, the US Gallon. 
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Fuel Expansion Factors: 

Diesel fuel expands and contracts \% for every 22 degrees F. of change. Gasoline is more 
reactive to temperature and will expand and contract 1% for every 15 degrees F. of change. 
Liquefied Petroleum Gas, or LPG, expands and contracts 1% for every 6 degrees F., and it is also 
universally measured, even when delivered to the customers home via a small tank truck, in a 
temperature compensated gallon, as if it were 60 degrees F. 



The Problem 
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The above illustration depicts how a sample of gasoline would react to changes in its 
temperature. At 90 degrees F., the consumer is getting 2 % less weight and BTU content than the 
retailer paid for when the gallon was temperature compensated to 60 degrees F. At 45 degrees F„ the 
consumer is getting 1% more weight and BTU content than the retailer paid for at the rack. 

How does this expansion and contraction piay out in the retail arena? Below is a chart of the 
temperature of gasoline in filling station tanks in Arizona for a period of 23 months: 


Arizona: Fuel Temp in Tanks 
Avg. Temp; 82.2 F. 



MonSis frwn which Data v»r« Anal^ed 


Obviously, retailers buying at Net 60 degrees at the rack have a lot of temperature-effect 
margin to work with at the retail pumps. And even though there is a seasonal spread of 30 degrees in 
summer and winter temperatures of the fuel, it never dips below 60 degrees in filling station’s tanks. 
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Let’s take a look at New York State, where fuel averages out to be ver\' near the 60 degree 
reference temperature. 

New York: Fuel Temp in Tanks I 

AVO Temp: 60.6 F. I 


Av<«. 7CI.3 F. — Winter Av^. 45.t F. 

y: i ; High 



Months fVom which Data ware Analyzed 


As you can see there is still nearly a 40 degree F. spread between the warmest and coolest 
temperatures of the gasoline, or a volume variance of 2.66%, which at $2,65 a gallon, is a 
temperature induced difference of $0,07 a gallon over the year. 


What does that mean to New York Consumers as they buy fuel during the year? The 
following chart shows the temperature expansion/contraction of fael’s impact on gas mileage; 

Ntitw Yoth Consumer: Tenk holds 20 gal. gas: engine gets 25 mpg. 

I Distenoe each «^r traveled on 20 standard US gal. ~j 

20 gal'.,': 

Op degrees F. 

Sept,".';;:. 

■.'20'oai.. : 

<gj'70'deore®S"F; ■ 

Nov & durie 

go.'g'ai.'' 

<gB eo degrees F; 

. Dec' & May 

26 gal. 

^ 40 degrees F. 

Feb & March . 


20 gal. of temperature compensated gasoline 
During all 12 months 

The US consumer expects that every time they fill up they are getting equivalent amounts of 
energy that will take them the same distance, an expectation that is not trae as long as retail fuel is 
measured only in US Standard Gallons. The following illustration shows this very well. Although 
New' York State’s fuel temperatures show a definite seasonal change that passes directly through the 
60 degree F. reference temperature, fuel temperatures in other states can be in the extremes. 
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With this amount of variation in 
tern poratu res out in the market 
plaee> whet® is the transparency 
. in prlcin0 so the consumer can 
shop on price alone? 





So, how does the entire nation fair in comparison to New York State? The map below shows the 
level of economic impact the temperature of gasoline has on consumers across the nation: 


The Problem 

THE COLDER THE BETTER — FOR THE CONSUMER 
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A graph that interprets the map above shows the scale and proportion of the problem that is borne by 
the highly populated states that are located in the southern half of the countiy. Subtracting the gains 
experienced in the cool states from the losses in the warm states still produces a net loss for the 
nation’s consumers of $2.3 billion a year when prices are close to $3.25 a gallon for gasoline. 
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Just a cursory glance at the Consumer Gain or Loss Columns reveals that consumer losses far 
out-weight the gain to cxinsumers due to the temperature of the fuel just using the state’s annual 
average fuel temperature. You can plainly see that consumer losses in warm states are 10 times the 
consumer gains in cool states. This map and chart also do not account for the 90,000,000 gallons of 
additional diesel ftiel that are sold each year due to temperature expansion. 

Annual consumer losses in warm states can approach $30 to $50 per car for gasoline alone. 
Taicker losses for those that drive primarily across the southern states can be as much as $400 to 
$700 for their diesel fuel, per truck, per year. 


THE SOLUTION 

The solution for this problem is to apply the same technology used throughout the petroleum 
production and distribution industry to the final fuel transaction, the retail sale. Automatic 
Temperature Compensation, (ATC) pumps are available for use throughout the world, American 
pump manufacturers are making ATC pumps for the global-market, they just do not have a domestic 
market for them, yet. There are also companies who manufacture retro-fit kits that fit existing digital 
and mechanical pumps used in our domestic market, which will turn those pumps into ATC retail 
pumps. At a maximum of $2,000 to retrofit a digital pump, and $4,000 to retrofit the smaller number 
of existing mechanical pumps, it is estimated the total cost to retrofit the entire country is $2 billion. 
However, fuel retailers average buying new pump registers around every five years anyway, to add 
new features in their competition for customers. As banking technology advances existing pump 
credit card readers wilt become RFID receivers or Blue Tooth transponders requiring new regi-sters to 
be put in place, 

US petroleum producers, marketers, and retailers are universally against introducing 
temperature compensation into the US retail market Their stated reasons are the additional cost and 
the pressure retrofitting would put on the small individual retailers. However, the reversing of a 
policy that has given them $2.3 Billion a year, and would continue to do so on into the future if not 
changed, seems a more reasonable explanation. 

CANA.DA, HAWAII, AND PUERTO RICO 

Canada has been putting in .ATC equipped retail pumps since 1990 in a voluntary adoption 
program. Now 75% of the retail pumps, which sell 90% of the retail fuel in Canada are temperature 
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compensated. In Canada, where the fiiel averages being less than 60 degrees F. most of the year, it 
was the fiiel retailers who were experiencing losses due to shrinking stocks. Fuel producers, 
distributors, and retailers joined wholeheartedly with the government to educate the Canadian 
consumers of the fairness of ATC for retail fuel sales. 

In 1975, Flawaii adopted a standard gallon that reflected 80 degrees F. instead of 60 degrees 
F. for sales of gasoline in the state. Since the state has a relatively stable climate an easy fix for them 
was to roughly temperature compensate the fuel dispensers so they pumped out a larger sized gallon. 
This solved a 20 degree F. expansion of gasoline, but still misses equity in that market, since the fuel 
in Hawaiian filling station tanks averages 86 degrees F. annually. 

Puerto Rico passed a law in 1995 that mandated ATC at the retail fuel pumps. Since no retail 
establishments had converted to ATC pumps by the year 2005, a class action suit was filed against 
the appropriate governmental agency which is responsible to oversee the transfer to ATC pumps. 
Arguments in the case went all the way to the Puerto Rico Supreme Court which found the plaintiffs 
had a right to litigate, and the suit continues to be adjudicated. 


MYTHS ABOUT FUEL TEMPERATURE COMPENSATION 
Myth-. In-ground tanks keep fuel at 60 degrees F. 

Fact: Double walled fiberglass tanks tend to keep fuel at the temperature it was delivered. , . for a 
long time. Also, large vendors turn over their fuel inventory very quickly, greatly reducing the fuel 
dwell time in their tanks. 

Myth: The effects on fuel taxes and environmental issues present “fatal flaws” in temperature 
compensation. 

Fact: Most states collect Federal Fuel Taxes at the rack on already temperature compensated 
gallons. ATC will balance the states fuel tax books, something they cannot do now 
The EPA already requires temperature compensation to be a part of the calculation for finding leaks 
in tanks holding over 10,000 gallons. ATC could only improve this data collection. 

Myth: Temperature expansion/contraction only causes tablespoons of difference in the amount of 
fuel delivered. 

Fact: A 25 gallon fill-up of 75 degree F. gasoline equated to a loss of nearly one quart. The same 
fill-up at 90 degrees equates to nearly a half gallon. 

Myth: The cost to retro-fit retail pumps will far outweigh any consumer benefit. 

Fact: The one-time cost to retro-fit retail pumps is very close to the extra amount consumers already 
pay annually for HOT Fuel. 

Myth: If we study retail “Hot Spots,” located close to refineries, we can find a solution. 

Fact: Temperature compensation at the retail level is the only logical solution to “Hot Spots.” 

We’re dealing with retained process heat, in “Just-In-Time” manufactured fuels, not deliberate fijel 
heating by retailers. 
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CONCLUSION: 

Retail fuel sales in the US leave consumers in the dark about the temperature of the fuel they 
are buying. Since fuel temperature is an important factor in how much energy is in a gallon, it is 
something that should be figured into the sale. 

Computerized Automatic Temperature Compensation retail pumps sell US petroleum gallons 
so the consumer is getting consistent energy in each gallon he purchases, without regard to which 
station he buys it, or what the temperature of the fuel is in the filling station’s tanks. 

ATC pumps stand head and shoulders above what we have been using for the past hundred 
years. The technology is available and being used by other countries. It can be used in the US to 
make fuel purchases a fair deal for all involved. OOIDA certainly supports any move to make 
temperature compensation of retail fuels the law of the land. 
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Mr. Kucinich. We are now ready to go to questions of the panel. 
I would like to begin with some questions of Mr. Gafinowitz, whose 
company, I understand, manufactures the automatic temperature 
compensation devices. And because of your unique understanding 
of this, the committee is very grateful for your presence here today 
so that we in the States may be better able to understand how this 
technology works. 

And I would like to start by: Where do you sell your temperature 
compensating devices Mr. Gafinowitz. 

Mr. Gafinowitz. We primarily sell temperature compensated de- 
vices in Canada. 

Mr. Kucinich. Have you ever received complaints from your cus- 
tomers in Canada that your automatic temperature compensating 
devices do not work accurately? 

Mr. Gafinowitz. No, we have never received those complaints. 

Mr. Kucinich. I assume your Canadian customers would include 
readily identifiable names here in the United States? 

Mr. Gafinowitz. There are certainly readily identifiable names 
among our Canadian customers. 

Mr. Kucinich. Would those names be ExxonMobil, Shell Husky, 
companies like that. 

Mr. Gafinowitz. I think all of those companies do market fuels 
in Canada. 

Mr. Kucinich. Mr. Gafinowitz, you applied with the State of 
California, if I am correct, to certify your automatic temperature 
control devices for sale in California on or around December 2006. 
Why? 

Mr. Gafinowitz. Mr. Chairman, I think everybody is aware 
there has been a tremendous amount of market interest and dis- 
cussion on automatic temperature compensation. We put out equip- 
ment in front of the California regulatory body for certification to 
see what would be required to bring this equipment to market in 
the United States. 

Mr. Kucinich. And, of course, there was a cost associated with 
the application. What was it. 

Mr. Gafinowitz. The cost actually associated with the applica- 
tion is minimal. I am not sure of the exact figure, but it is a mini- 
mal cost. 

Mr. Kucinich. Something in the nature of $3,000? 

Mr. Gafinowitz. It sounds like you are more familiar with the 
exact number than I am, sir. 

Mr. Kucinich. Why was Gilbarco willing to spend any money to 
obtain certification? 

Mr. Gafinowitz. It seemed highly likely that at some point the 
equipment would be available for sale in the United States. 

Mr. Kucinich. So you thought you could sell them. 

Mr. Gafinowitz. Well, our company was looking to prepare our- 
selves for the point in time when there was market demand for 
that equipment and wanted to understand what would be required 
to bring that equipment to market in the United States. 

Mr. Kucinich. Why were you under the impression that you 
would be able to sell the automatic temperature compensation de- 
vice in California? 
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Mr. Gafinowitz. There had been a tremendous amount of press 
coverage on the need for automatic temperature compensated de- 
vices and some of the States had begun looking at legislation for 
that equipment. 

Mr. Kucinich. Now, have you in fact sold any of your automatic 
temperature compensation equipment in California? 

Mr. Gafinowitz. We do not have the equipment on the market 
in California or elsewhere in the United States. 

Mr. Kucinich. Why not? 

Mr. Gafinowitz. The work we did with the California regulators 
was in preparation for bringing that equipment to market. We 
never actually attempted to bring the equipment to market. The 
reason we didn’t do that is for us to sell any equipment, we need 
demand from our customers. When there is demand from our cus- 
tomers, we will be ready to sell the equipment. 

Mr. Kucinich. You are saying there might be an interest but 
there may not be a demand? 

Mr. Gafinowitz. Sir, I burden of proof, sir. 

Mr. Kucinich. Mr. Gafinowitz, let me read from the minutes of 
a meeting of the National Conference on Weights and Measures, 
Laws and Regulations Committee, and this is a quote: A meter 
manufacturer testified that a decision on this issue was needed, in- 
dicating that parameters must be defined and a decision to allow 
or disallow temperature compensation in retail fuel transactions is 
necessary for the industry to determine its direction on the matter. 
The manufacturer stated that his company is receiving increased 
calls from customers requesting the technology and mentioned two 
major manufacturers who currently have developed ATC devices. 
He recommend that the committee pursue permissive, not manda- 
tory, language in developing the model regulation. The manufac- 
turer noted that previous attempts to submit automatic tempera- 
ture control devices for type approval has been rejected and there- 
fore certificates of conformance cannot be obtained. 

Did your company receive increased calls from customers re- 
questing the technology? 

Mr. Gafinowitz. We received calls from a small number of cus- 
tomers interested in that technology. 

Mr. Kucinich. And what happened to these potential customers. 

Mr. Gafinowitz. We are not currently in a position to supply 
that, because prior to our work in California, the equipment wasn’t 
certified for sale in the United States. 

Mr. Kucinich. So you are saying after certification, you had no 
customers. Is that what you are saying? 

Mr. Gafinowitz. First, it was a relatively limited demand that 
we received from customers. And even post certification from Cali- 
fornia, the equipment is not yet ready for market. There is still 
some work that needs to be done. 

Mr. Kucinich. As I listen to your testimony, what occurs to me 
is that you have interests from customers 1 day and not the next. 
And, Mr. Gafinowitz, I think the question everyone wants to know 
is: Are you aware of efforts made by oil companies to pressure cus- 
tomers for your automatic temperature control devices to suddenly 
lose their interest? 
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Mr. Gafinowitz. We have not been pressured not to sell the 
equipment. I think the industry’s position on this equipment is 
fairly widely stated, that the industry and the number of industry 
bodies are not in favor of installing this equipment. 

Mr. Kucinich. Let me just say I can understand that this is a 
difficult topic for you to discuss, because the question relates to not 
whether they pressured you but pressured the customers. And I 
think, after all, isn’t it true that most of your company’s business 
is concerned with selling other types of devices to the oil industry 
other than ATCs? And your company’s customers for other lines of 
business are in the oil industry; isn’t that correct? 

Mr. Gafinowitz. That is correct. 

Mr. Kucinich. And under these circumstances, believe me, I can 
understand that Gilbarco might feel uncomfortable. But it is so im- 
portant that we have a chance to discuss this, because it is an 
issue of great social importance to millions of consumers who drive 
to work every day, take family vacations in their car, shuttle their 
kids to soccer games. 

If there are barriers to the introduction of fair measuring of gaso- 
line in the United States, if there is a coordination in the industry 
to keep these automated temperature compensation devices out of 
the retail market, I would say that this is something which this 
committee and this Nation needs to know. And I want to really see 
what the real story is behind the disappearance of automatic tem- 
perature control customers in the United States. 

Do you have any ability or willingness to tell the committee who 
those interested customers were? 

Mr. Gafinowitz. I do not know who the specific interested cus- 
tomers were. 

Mr. Kucinich. Can you tell the committee who might be able to 
help the committee learn who they were? 

Mr. Gafinowitz. Most of our business is transacted in the U.S. 
market through a large number of third-party resellers and dis- 
tributors. The demand that we received or the inquiries we re- 
ceived is likely to have come through those distributors rather than 
direct to our company. 

Mr. Kucinich. I want to say that, you know, we are going to 
read your testimony very carefully and consider if we might need 
you to come back at a later date. I think that the committee might 
be getting a little bit more information here as to why the oil com- 
pany executives refused to appear before this committee. Because 
this question about whether or not the oil companies have taken 
any action to frustrate the automatic temperature control device’s 
appearance on the market becomes a very serious issue. 

Now, I have some other questions, but I am going to defer to 
members of the committee right now for their time. 

Mr. Davis is recognized for 5 minutes. 

Mr. Davis of Illinois. Thank you very much, Mr. Chairman. 

Mr. Suiter, let me ask you, from a scientific perspective, would 
you say that the use of two different methods of measurement for 
gasoline is fair? 

Mr. Suiter. I am sorry, I didn’t hear the last part of your ques- 
tion. 



63 


Mr. Davis of Illinois. Would you say that it is fair from a sci- 
entific perspective to use these two different methods to measure 
gasoline? 

Mr. Suiter. The work that has been done at NIST is not really 
an issue of fairness, though we do strive to achieve equity in the 
marketplace. Temperature compensation will provide an equal 
measurement of product at the dispenser. 

Mr. Davis of Illinois. And would you agree that the equipment 
and devices that have been developed provides pretty valid infor- 
mation? 

Mr. Suiter. From a standpoint of accuracy of measurement, if a 
device has had an approval or a certificate of conformance it would 
mean that, yes, it meets all of the legal requirements and can oper- 
ate accurately. 

Mr. Davis of Illinois. Let me ask you, Mr. Seibert, in your tes- 
timony, you state that the trucks that your members drive average 
6 miles to the gallon and that fuel at its highest operating expense 
reaches up to $47,700 a truck that a driver could spend in a year 
when the fuel is $2.65 a gallon. You also wrote that small business 
truckers examine their income and expenses down to a fraction of 
a cent per mile for every mile they travel. Does buying hot fuel that 
is not temperature adjusted virtually eliminate the profits of the 
small business person who is a trucker? 

Mr. Seibert. Sir, it doesn’t eliminate the profits, but it certainly 
cuts into it. Truckers, especially independent truckers, will be 
working as many as 80, 90 hours a week for about $35,000 
$40,000; and included in that is their hourly wage and their profits. 
They will have about $10,000 worth of profit, and $750 — $500 to 
$750 off of that $10,000 profit is a sizable chunk of their profit for 
the year, yes. 

Mr. Davis oe Illinois. I understand that about 75 percent of the 
retail pumps in Canada actually are using this equipment. And 
while you can’t necessarily subscribe the motives of the industry in 
terms of what it might or might not do, I wouldn’t imagine, but in 
your expert opinion, if the pumps have this technology in Canada 
and they are the same businesses, the same industries, the same 
corporations, the same companies, why would you think that they 
are being used in Canada and not being used in the United States? 

Mr. Seibert. Because the temperature of the fuel in the tanks 
in Canada is generally below the 60-degree standard; and so if you 
buy fuel at the rack temperature compensated to 60, you are actu- 
ally selling more energy per standard Canadian gallon than they 
bought. So it was an economic hit for them. They were having to 
artificially work within the market to have a price that would give 
them a profit. 

In the United States, when it is only that way across the north- 
ern tier of States and the southern tier and the west primarily 
have warm temperatures, it is an economic boon for the oil-produc- 
ing company and the retailers. 

Mr. Davis of Illinois. So it is an economic decision 

Mr. Seibert. Absolutely. 

Mr. Davis of Illinois [continuing]. That the companies make. 

Mr. Seibert. Business practice. 
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Mr. Davis of Illinois. And if I could just ask, and if you could, 
each one of you, answer yes or no, in a way, if you could, do you 
think that making use of this technology in any way tampers with 
our concept of the free enterprise system? 

Mr. Seibert. Absolutely not. The free enterprise system is based 
on both the buyer and the seller having the same knowledge of the 
operation of the product; and when one party in the buying and 
selling transaction in free enterprise has particular knowledge 
about that product’s operation and doesn’t share it with the other 
person, that is considered a violation of the free enterprise system. 

Mr. Davis of Illinois. Mr. Gafinowitz. 

Mr. Gafinowitz. No, I don’t believe it tampers with the free en- 
terprise system. 

Mr. Davis of Illinois. Mr. Cleary. 

Mr. Cleary. I don’t believe it tampers with the free enterprise 
system at all. I just believe for it to be equitable in the marketplace 
a decision has to be made to do it across the board or not. You can’t 
possibly hit or miss with temperature compensation. If you had a 
service station on one side of the street temperature compensating 
and a station on the other side wasn’t, how would the consumer be 
able to make a decision as far as, you know, basing their decision 
on purchasing a product one way or the other based upon price? 

Mr. Davis of Illinois. Mr. Suiter. 

Mr. Suiter. No. 

Mr. Davis of Illinois. Thank you, gentlemen, very much. 

Thank you, Mr. Chairman. 

Mr. Kucinich. All right. Thank you, Mr. Davis. 

Mr. Cummings. 

Mr. Cummings. Thank you very much, Mr. Chairman. 

I want to pick up on where Mr. Davis left off, and I want to go 
to you, Mr. Cleary. The National Conference on Weights and Meas- 
ures mission statement is to advance a healthy business and con- 
sumer climate through fair and equitable weights and measures 
standards. Is that correct? 

Mr. Cleary. Yes, sir. 

Mr. Cummings. Is the double standard created by different meas- 
urement standards for gasoline and diesel fair and equitable, as 
the NCWM suggests? I mean, is it consistent with what you all are 
supposed to be trying to do? 

Mr. Cleary. I think the fact that we are actually debating and 
trying to resolve the issue shows that we are trying to achieve that 
equity, sir. 

Mr. Cummings. I want to put a pen in that and come right back 
to that. 

Mr. Cleary. Yes, sir. 

Mr. Cummings. Using the data provided by NIST, the sub- 
committee calculated that 513.8 million gallons of gasoline sold in 
the summer of 2007 will be attributable to the thermal expansion 
of gasoline and that consumers will pay a hot fuel premium this 
summer in the range of $1.5 billion — not million — billion. Does the 
cost to the consumers violate the concept of fair and equitable that 
the NCWM claims to be their mission statement? If what I said 
was accurate, does it violate it? 
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Mr. Cleary. If what you said is accurate, I would say we would 
be deeply concerned about that issue taking place. And what I can 
offer you, sir, is the fact that we have people within the conference 
who are passionately in favor of temperature compensation at the 
retail level and are working passionately to try to develop and pass 
a model law that the States can adopt. We have people at the con- 
ference who are equally as passionate feeling as if temperature 
compensation is not the correct way to go. 

Mr. Cummings. Who is against it? 

Mr. Cleary. Various individuals within the conference. We have 
2,400 members, sir. 

Mr. Cummings. Well, OK. There have to be groups. The chair- 
man — ^you know, we have but so much time do these hearings and 
to do investigations 

Mr. Cleary. Yes, sir. 

Mr. Cummings [continuing]. And part of our mission is to make 
sure the taxpayers’ dollars are spent effectively and efficiently. We 
want the people who are against it to come before us so we can un- 
derstand what their issue is so we can examine them, so we can 
make the best use of our time. And so — and we want to be in a 
position to be able to look at what the NCWM is doing and make 
some kind of determination as to whether or not they are dealing 
with this situation fairly. 

Now, you are — what is your position? I mean, in other words, 
with the NCWM. 

Mr. Cleary. My position, I am the chairman of the conference. 

Mr. Cummings. You are the chairman. 

Mr. Cleary. Yes. 

Mr. Cummings. You are the man. So what I want to know is, 
since you are the chairman, I am asking you for the benefit of all 
of us so that we can be efficient and effective in our efforts and so 
that we can help consumers who are out there right now trying to 
pay for gas that they cannot afford, I am asking you, Mr. Chair- 
man, who is against it? I think that is a fair and reasonable ques- 
tion. And if you want to give us a list in a day or so, by Monday, 
so that we can examine those, talk to those people and see who we 
are dealing with, I would appreciate it if you would do that. 

I don’t want to put you on the spot, but I assume you would 
know, and I assume you are supposed to be acting in the best in- 
terests of a healthy business and consumer climate through fair 
and equitable weights and measures. So consistent with your du- 
ties as the chairman, I am begging you, I am not asking you — no, 
I am asking you, because I shouldn’t have to beg, for you to provide 
us with that information. 

Mr. Cleary. I would like to tell you that the people who have 
concerns about temperature compensation at the conference, a lot 
of the people are technical people who have concerns based on the 
fact that they want to make sure that this equipment operates cor- 
rectly. And if it is in the marketplace, we need to know how to test 
the equipment, how to go out there and check the pump to make 
sure it is working properly. They want to know that the devices 
that are sold have been approved for use and that they are going 
to work. They want to make sure that if the technology is used 
fraud doesn’t take place. 
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Mr. Cummings. Right. And they are already doing it in Canada. 
Is your organization looking at the Canadian model? 

Mr. Cleary. Absolutely, sir. We have membership in our organi- 
zation from the Canadian regulatory officials, and they have been 
helping us tremendously to try and sort this out. 

Mr. Cummings. I see my time is running out, but I have to ask 
you this. Their suggestions of delaying the July vote on voluntary 
standards, how would such a delay be fair and equitable to the con- 
sumers you are charged with protecting and who are paying the 
$1.5 billion premium? 

First of all, is there — have you all — I know you are the chairman, 
so you would know this information. Have there been discussions 
about a delay of a vote? 

Mr. Cleary. Yes, sir, there has. 

Mr. Cummings. And what is the basis of the delay? 

Mr. Cleary. The people who are calling for the issue to be re- 
duced to an informational item for the time being feel that the 
issue is not ready yet for a vote. 

Now, if you ask me for my personal opinion 

Mr. Cummings. Yes, I would love to hear that. 

Mr. Cleary [continuing]. I feel the issue is ready for a vote, and 
it should be voted on in July. 

Mr. Cummings. Is there anything you would like for us to do to 
encourage a vote, since our consumers are suffering greatly, so that 
we can kind of urge you all to do a vote? I mean, is there anything 
that we can do, you would like for us to do to help you, since you 
are the man? 

Mr. Cleary. I am a volunteer. I just want to state for the record 
this is a voluntary organization. 

Mr. Cummings. You are the volunteer man. 

Mr. Kucinich. Just remember no good deed goes unpunished. 

Mr. Cleary. Exactly. The chairman of the conference generally 
is the person who just doesn’t show up for the meetings, so to 
speak. But, you know, certainly your encouragement will be 
brought back to the conference, and I will do just that. 

Mr. Cummings. Thank you very much. 

I see my time has run out. Thank you, Mr. Chairman. 

Mr. Kucinich. Yes, sir. Mr. Cummings, I think your time actu- 
ally is just beginning. 

The Chair recognizes the gentlelady from California. 

Ms. Watson. Thank you very much, Mr. Chairman. 

In listening to this past dialog it occurs to me maybe we need 
to have a hearing, Mr. Chairman, on the refineries. I am hearing 
about the technology and whether or not it is ready to move for- 
ward. You know, what is the problem with the refineries? They are 
saying the cause of the rise in a gallon of gasoline is due to the 
refineries, and they need to be — what is that — remodeled, they 
need to be brought up to standards, they need to be repaired. 
Maybe we ought to have a hearing on the refineries, since that is 
where everyone is pointing their fingers. 

Now, back to the questions at hand, think about it, I am going 
to suggest that Mr. Seibert answer these questions. According to an 
energy watchdog organization. Public Citizen, since 2001, the larg- 
est six oil companies operating in the United States — and they are 
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Exxon, Chevron, Texaco, ConocoPhillips, BP Shell and Valero — re- 
corded I guess $477 billion in profit. Now do you think it would 
bring economic harm to these corporations to drop the double 
standard of hot fuel? The finger on the scale? 

Mr. Seibert. I can’t see how it would. As a matter of fact, the 
impact on their profit margin is so small I don’t know why the 
thumb is there. 

Ms. Watson. You know, I guess I am just being a little — I am 
using a little levity, but we can never get down to the reason for 
the rise in prices of gasoline except refineries. It is going to bring 
great harm. I think it is calculated and manipulated with an intent 
that is, in my estimation, just greed. So because we are having this 
hearing that is being recorded, both video and audio, can you — and 
you can be cautious — what do you really think is going on? 

Mr. Seibert. In my heart of hearts, I think that we have an 
unspoken collusion. It doesn’t need to be organized. It doesn’t need 
to be back room. We have deregulated an industry and told them 
that they are in charge of supply, and they have very graciously 
taken that and used it in great American entrepreneurship. They 
reduced the supply and increased the demand. 

Ms. Watson. We measure our words here because everything we 
say goes down. But I think the word “collusion” confirms what I 
have been thinking and spoken, unwritten. But the consumer, in 
my estimation, is just being simply ripped off; and that is the rea- 
son why these hearings are so important, so we can bring out into 
the public what is going on in our economy. 

I think the biggest offenders are the oil companies that take ad- 
vantage of people at a time of desperate need and up those prices. 
And they say it is the refineries, it is going to be hard on business 
and all, and we can never put our finger on the facts. So I do ap- 
preciate, you know, measuring your words but honesty at this 
panel. 

I have another question, and I will aim this toward Mr. Suiter. 
In your written statement, you state that some States prohibit tem- 
perature compensation at the retail level, some States do this at all 
levels, and still other States regulate temperature compensation by 
the particular fuel. So can you provide for this committee a com- 
pilation of each State’s regulations concerning temperature com- 
pensation for all relevant fuels? Not now, but can you give it to us 
in writing? You know, we need to come out of these hearings with 
some factual information that we can take public. So if you can do 
that for us we would appreciate it. And you might want to com- 
ment. 

Mr. Suiter. I believe that a search of State weights and meas- 
ures laws would probably yield that information, and that is some- 
thing that could be probably done. 

Ms. Watson. Could you provide that for us? 

Mr. Suiter. I can certainly try. 

[The information referred to follows:] 
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Law, ReguiatioD or Comment 

Referred to in § 215A.3 

The following is specific for LPG but is not limited. 

2tS.20 Liquid petroleum gas measurement. 

1 . All liquefied petroleum gas , including but not limited to propane, 
butane, and mixtures of them, shall be kept, offered, exposed for sale, or 
sold by the pound, metered cubic foot of vapor, defined as one cubic foot 
at sixty degrees Fahrenheit, or by the gallon , defined as two hundred 
thirty-one cubic inches at sixty degrees Fahrenheit. 

2. Ail metered sales exceeding one hundred gallons shall be corrected to a 
temperature of sixty degrees Fahrenheit tiuough use of an approved meter 
with a sealed automatic compensation mechanism. All sale tickets for sales 
exceeding one hundred gallons shall show the stamped delivered gallons 
and shall slate that the temperature correction was automatically made. 

3. A reasonable tolerance within a maximum of plus or minus one percent 
shall be allowed on liquid petroleum g*as meters licensed for commercial 
use in this state. 

[C66, 71, 73, 75, 77, 79, 81, §215.20) 

88 Acts, ch 1272, §23; 90 Acts, ch 1084, §9 


*Kentucky is silent on the topic of temperature compensation of refined 
petroleum products; however. Kentucky requires NTEP Certificates of 
Conformance on commercial weighing and measuring devices. No Kentucky 
statutes specifically reference temperature compensation. Kentucky notes that, 
through its reference of NIST Handbooks 44 and 130 in KRS 363.590 section 

3, its regulations regarding fuel metering, fuel quality and method of sale shall 
conform to the hajidbooks “except insofar as specifically modified, amended, 
or rejected by a regulation issued by the director.” Kentucky is currently 
researching and deveioping its official position on this matter. 

§4690. Petroleum bulk sale of motor fuel, temperature adjusted volume 
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Law, Regulation or Comment 

throughout the year. 

§2624. Sale from bulk 

Whenever the quantity is detemtined by the seller, bulk sales in excess of $20 
and ail bulk deliveries of heating fuel shall be accompanied by a delivery ticket 
containing the following information; 1. Name and address. The name and 
address of the vendor and purchaser; 2. Date. The date delivered; 3. 

Quantity. The quantity delivered and the quantity upon which the price is 
based, if this differs from the delivered quantity, including when temperature* 
compensated sales are made, that fact must be stated; 


Prohibited based on a previous interpretation of MA’s method of sate 
reauirements bv their State Attorney General. 

WEIGHTS AND MEASURES ACT 283 of 1964 

239.79 PETROLEUM PRODUCTS; TRANSACTION REQUIREMENTS. 
Subdivision. 4. Sale of certain petroleum products on gross volume basis. A 
person responsible tor the products listed in this subdivision shall transfer, 
ship, distribute, offer for distribution, sell, or offer to sell the products by 
volume. Volumetric measurement of the product must not be temperature 
compensated, or adjusted by any other factor. This subdivision applies to 
gasoline, number one and number two diesel fuel oils, number one and number 
two heating fuel oils, kerosene, denatured ethanol, and biodiesel. This 
subdivision does not apply to the measurement of petroleum products 
transferred, sold, or traded between refineries, between refineries and 
terminals, or between terminals. 


Measuring devices must have a Certificate of Conformance from the National 
Type Evaluation Program 

30-12-409. Sale of gasoline and distillates on other than gross volume basis 
unlawful - exception. ( 1 ) Except as provided in subsection ( 2) or in Title 82. 

Is Temperature Compensation Permitted on: 
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Law, Regulation or Comment 

Measuring devices must have a Certificate of Conformance from the National 
Type Evaluation Program 


New Jersey does itot have any statutory law requiring the temperature 
compensation of refined petroleum products, which ore sold by meters, 
installed on racks at die Petroleum Terminals, Vehicle Tank Meters and Fuel 
Dispensing meters, located at Service Stations. However, this Office has 
formally adopted the provisions of the National Institute of Standards and 
Technology Handbook 44, hereinafter NIST Handbook 44. which prescribes 
the specifications, tolerances and other technical requirements for all types of 
commercial weighing and measuring devices. As you know, NiST Handbook 
44, Section 3.30, S.2,7.1 permits the use of automatic temperature 
compensators on Wholesale Devices and Section 3.30, UR.3.6 prescribes the 
requirements for the use of automatic temperature compensators. N.J.S.A. 

5 1 :9-4 requires diat if the volume of petroleum products is calculated from the 
weight of petroleum products and for temperature corrections, the National 
Standard Petroleum Oil Tables, as approved by the United States Bureau of 
Standards (NIST) shall be used. Though Liquefied Petroleum Gas is not 
included in your e-mail, we want to advise you that N.J.S.A. 51:10-8 prohibits 
the use of artificial heat for the purpose of expanding Liquefied Petroleum Gas 
before or during the process of delivery, when the basis of settlement for sucli 
sale or delivery is liquid volume. NIST Handbook 44, Section 3.32, S2.6, 
permits the devices, used for metering Liquefied Petroleum Gas, to be 
equipped with automatic temperature compensators and Section 3.32, UR.2.4 
prescribes the requirements for the use of automatic temperature compensators 
for those devices. 


Agriculture and Markets Law Section 192: Sale and delivery of petroleum 
products 1. No device shall be used for the purpose of dispensing and 
measuring petroleum products unless the owner of such device h^ complied 
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Law, Regulation or Commeut 

HB 130 requirements followed by atest method in HB 44. Further, we have 
not had any support from Virginia industry supporting temperature 
compensation in fact the only documented comments we have received Is in 
ooDosition at the truck-siuD mid retail level. 

Measuring devices must have a Certificate of Conformatice from the National 
Tvoe Evaluation Program 

Measuring devices must have a Certificate of Conformance from the National 
Type Evaluation Program 

98.246 Petroleum product sales. U) In tliis section, “petroleum products” has 
the meaning given under s. 168.03. 

(2) Petroleum products may not be sold from a terminal or 
storage facility in this state on any basis otlier than gross volume without 
correction for temperature. Measuring devices must have a Certificate of 
Conformance from tlie National Type Evaluation Program, 

40 10 127. Sale of gasoline and distillates on other than gross volume basis 
unlawful; exception; "sale" defined. 

(a) Except as provided in subsection (b) of this section, the sale of gasoline 
and distillates, excluding liquefied petroleum gas, on a temperature corrected 
basis or on any basis other than the gross volume of gasoline or distillate 
actually delivered is unlawful. Any contract in violation of this section shall be 
unenforceable to the extent of the violation. 

(b) Sellers of motor fuel within this state shall offer to prospective purchasers 
the option to buy the product either by gross gallons or on the assumption that 
the temperature of the product is sixty degrees FMirenheit (60 ° F) or the 
centigrade equivalent. This purchaser option may be exercised only on an 
annual basis and applied only to single deliveries of seven thousand five 
hundred (7,500) gallons or more or the metric equivalent. Any adjustments to 
volumes during the temperature compensation process shall be made in 
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Ms. Watson. Yeah. It is our responsibility here to look at these 
issues and try to clarify them and try to discuss them and come 
forward with policy. So those of you who are willing to come — as 
the Chair said, we couldn’t get representatives of the oil companies 
to show their faces here, so we ask you if you can assist us in pro- 
viding an honest report for us. And of course our staff can do some 
of this research as well, Mr. Chairman. But I think we all ought 
to come out with a report that can go public and probably get into 
some policy. 

Thank you so much, and I yield back my time. 

Mr. Kucinich. I would agree with the gentlelady. I just want the 
members of the committee to know that, based on the questions 
that have arisen from this discussion, we will once again invite 
people from the oil industry to come before this committee and to 
answer questions relative to the practice of having temperature 
control devices measuring the amount of gasoline that people are 
paying for in Canada and — as opposed to not having those devices 
in the United States — and to determine what the role of the indus- 
try has been in frustrating the honest measurement of the amount 
of energy that people are paying for in their tank. We really need 
to — I mean, I would just want to respond to the gentlelady’s re- 
quest to say that I think the committee needs to look deeper into 
this, because the gentlelady raises some very serious questions. 

Mr. Cummings. 

Ms. Watson. Just a moment. Would you yield for just a second? 
I want to followup with that. 

Mr. Kucinich. Yes, of course. 

Ms. Watson. At this same time, could we just bifurcate it and 
have a discussion of the refineries, too? 

Mr. Kucinich. I think that’s appropriate. 

Ms. Watson. Thank you. 

Mr. Cummings. I want to thank the gentleman for yielding. 

Mr. Chairman, I just want to say something very briefiy while 
the panel is up here. You know, as I was sitting here I was think- 
ing to myself, you know, sometimes these kinds of things, these 
kinds of hearings are held and people find it so incredible that they 
find it unbelievable. People have a tendency to say, well, wait a 
minute now. If that is happening, there must be something that I 
am missing, because it seems as if they would have addressed this 
by now. 

That is why I was so pointed, Mr. Cleary, with you. I wasn’t try- 
ing to be smart, but I am very serious. I think the American peo- 
ple, they start looking at things, and they become very cynical. And 
I am so afraid, I don’t want this to go down the cynical path and 
then — and people just say, “Well, you know, it is just so incredible 
it is unbelievable.” 

What I would point out, Mr. Chairman, is all they need to do is 
look at the profits of these oil companies and look at the fact that 
this same methodology is being used in Canada and look at the fact 
that you can buy some gas in a cold month and buy the same 
amount of gas in a hot month and you will get less for — am I right, 
Mr. Seibert? You will get less energy for the same — when the thing 
says five gallons, less energy than if you bought it in a cold month. 
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Am I right? Is that it? I am just trying to break it down so that 
people understand this is — you know, this is very, very serious. 

My constituents are complaining every day. I go to the gas pump, 
and I stand there, and I talk to them, and they are saying, 
Cummings, we like you, you are a good guy, but, you know, I mean, 
you got to do something about this. So it just seems as if this is 
one of the many things that we need to be looking at and looking 
at very seriously. 

With that, I yield back. 

Mr. Kucinich. The gentleman raises a point, and that is why in 
the world would they have these devices in Canada that adjust for 
the temperature so that the consumers in Canada aren’t being 
cheated and yet in the United States, based on this committee re- 
port, in one period alone, the summer of 2007, consumers in the 
United States will pay $1.5 billion for gasoline they are not get- 
ting? 

Now the committee has not extrapolated that over the period 
that the industry has been taking advantage of this hot fuel, but 
this — we are talking about a tremendous amount of money. And 
when you take that down to the level of the individual consumer, 
it really does matter. It really does matter if people are paying a 
dollar more per tank or $3 more per tank for energy they are just 
not getting. I mean, this is what it comes down to. This matters 
to family budgets. 

So the interests of this panel is serious enough that I am just 
going to recommend we will go to a 3-minute round here for one 
more round for the first panel, and I would like to ask Mr. 
Gafinowitz just a couple more questions. 

In a letter that you wrote to Senator Boxer on March 14, 2007, 
you stated, “There is concern among our customers and their trade 
^oups that the use of automatic temperature control on an op- 
tional basis will lead to confusion in retail pricing in the marketing 
of gasoline and would increase the cost of operations, while net 
benefits to the consumers are more dubious.” 

To your knowledge, on what basis does Canada use the auto- 
matic temperature control devices? Is it voluntary or mandatory? 

Mr. Gafinowitz. I believe it is voluntary. 

Mr. Kucinich. And has the fact of voluntary use of the automatic 
temperature control devices caused confusion in retail pricing and 
marketing of gasoline? Are you aware of any industry concern 
which has demonstrated such confusion? 

Mr. Gafinowitz. I am not sure exactly how it has worked, but 
I think it is working quite effectively in Canada. 

Mr. Kucinich. And so isn’t that argument that is being used to 
try to defeat it kind of a red herring? 

Mr. Gafinowitz. I think that argument has been published fairly 
widely, and I am clearly not the best placed person to comment on 
that argument. 

Mr. Kucinich. I understand. 

Mr. Gafinowitz. But there are a number of arguments on this, 
including whether the cost will really deliver benefit to the consum- 
ers. 

Mr. Kucinich. As to the question whether the net benefits to the 
consumer are more dubious, are you aware of a survey of actual 
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gasoline temperatures taken in every State except North Dakota 
and South Dakota? 

Mr. Gafinowitz. Yes, I am aware. 

Mr. Kucinich. And this would have heen data collected as part 
of the EPA’s enforcement of leaking underground storage tanks? 

Mr. Gafinowitz. Yes. 

Mr. Kucinich. And why are you aware of that? How do you 
know that? 

Mr. Gafinowitz. Well, the data was actually collected from one 
of the companies in our group as part of some research project we 
were doing. 

Mr. Kucinich. And what were the circumstances for the collec- 
tion of those gasoline temperatures? Does Veeder-Root still collect 
gasoline temperatures? 

Mr. Gafinowitz. I am not sure whether we collect them on a sys- 
tematic basis. I can confirm them at a later stage. We were collect- 
ing them at that point on a systematic basis as part of a product 
development we were doing for underground storage tank monitor- 
ing devices. 

Mr. Kucinich. Would you be able to provide any of that informa- 
tion to the subcommittee? 

Mr. Gafinowitz. Yes, we would. 

Mr. Kucinich. We would appreciate that. 

[The information referred to follows:] 



96 


S: 


Si 




TO 

k. 
© 
Cts 

E 

© 

h- 

© 

D) 

ra 

l. 
© 
> 

< 

























































































































































































































97 




























































































































































98 


Mr. Kucinich. Now my staff has averaged the temperatures in 
2003 on a sales-volume-weighted basis. The average temperature of 
gasoline in the United States in 2003 was 66.6 degrees Fahrenheit. 
What would your automatic temperature control equipment do if it 
read a temperature of 66.6 degrees? Would the consumer get more 
gasoline by weight or less for the money? 

Mr. Gafinowitz. The gasoline devices, presuming that the com- 
pensating factor was set to 60 degrees, they would compensate that 
for 60 degrees, and you would get an increase in energy level once 
you would compensate. 

Mr. Kucinich. So you would get a little bit more for the money? 

Mr. Gafinowitz. Correct. 

Mr. Kucinich. That would be a net benefit for the consumer. Is 
that correct? 

Mr. Gafinowitz. I believe that would be. 

Mr. Kucinich. I want to thank Mr. Gafinowitz for his participa- 
tion, as well as all the panelists. 

Mr. Davis, do you have any other questions? 

Mr. Davis of Illinois. I will just ask Mr. Suiter one question. 
Who primarily uses the information that NIST generates? I am try- 
ing to see if there is any way to make more effective use of the 
work that you and your colleagues do. It is primarily for whom? 

Mr. Suiter. Primarily what? 

Mr. Davis of Illinois. The information that you generate is pri- 
marily for the use of whom? Who uses it? What does it cause to 
happen as a result of the information? 

Mr. Suiter. OK. In this instance, the information that I think 
you are referring to was generated and presented as an educational 
tool for weights and measures officials, primarily to allow them to 
make an informed decision on the issues before the National Con- 
ference of Weights and Measures based on sound technical data. 

Mr. Davis of Illinois. And, Mr. Seibert, it seems to me that I 
heard you saying that one of the best ways for the free enterprise 
system to really work is when the consumer has the same informa- 
tion and understanding as the supplier so that decisions are being 
made on the basis of best interests from both vantage points. 
Would you say that is kind of accurate? 

Mr. Seibert. Extremely accurate, yes. 

Mr. Davis of Illinois. And so education, public education prob- 
ably is also going to be greatly needed in order to make sure that 
the balance is there that seemingly we are looking for. 

Mr. Seibert. Certainly. And, in Canada, the oil producers and 
retailers were instrumental in helping Measurement Canada in 
their campaign, in their public information campaign to get that 
public acceptance and understanding of the system. 

Mr. Davis oe Illinois. Thank you very much; and thank you, 
Mr. Chairman. 

Mr. Kucinich. Thank you. 

Mr. Cummings. 

Mr. Cummings. Yeah. Mr. Cleary, I want to come back to you. 
I just literally got your statement hot off the press, and I haven’t 
even had a chance to read it, but this did catch my eye. It said, 
“On January 16 and 17, 1905, the National Bureau of Standards, 
today known as the National Institute of Standards and Tech- 
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nology, invited the States to participate in the development of uni- 
form weights and measures for the United States. The relationship 
grew into what is known as the National Conference on Weights 
and Measures. The United States is one of the only countries in the 
world without a Federal weights and measures regulatory agency. 
In the United States, each jurisdiction funds its weights and meas- 
ures program based upon budgetary priorities in that particular 
State.” And then it goes on and on. But it is a nice piece for me 
to start to — just a few questions I want to ask you. 

When I go to the gas pump, they have these little stickers on 
there saying that this has been checked by the weights and meas- 
ures or something like that. And I take it that what that means 
is if I get a gallon of gas at the Exxon station, for example, at Vine 
and Main Street, if I go up the street to Kossuth and Main, the 
gallon is the same gallon. Is that right? 

Mr. Cleary. That is correct, sir. 

Mr. Cummings. And what do you all have to do with that, if any- 
thing? 

Mr. Cleary. Generally, each State has regulatory officials, either 
at the local level or the State level, that goes out routinely, perhaps 
once a year, and tests that pump to set specifications to make sure 
that the pump is delivering accurately. 

Mr. Cummings. And so what do you all — your organization does 
what with regard to that? 

Mr. Cleary. Our organization, with regards to that, works with 
the States to develop model laws and specifications and tolerances 
that they accept as their State laws for testing those devices. 

Mr. Cummings. So that means if I was in Minnesota a gallon of 
gas — and I am not even dealing with the issues we are dealing 
with here. One of the major concerns, if I am in Minnesota — a gal- 
lon of gas is a gallon of gas in Florida. Not even dealing these 
issues. But, I mean, as far as the liquid is concerned. Am I right? 

Mr. Cleary. Yes. That is why we exist, is to try to make sure, 
through this voluntary effort, that States develop uniform specifica- 
tions so that doesn’t occur, so that you don’t drive from Minnesota 
to another State and have a different standard for a gallon of gaso- 
line. 

Mr. Cummings. OK. I asked you a little bit earlier about a vote 
possibly being delayed, and you said there has been discussion of 
it. Who votes in your organization? 

Mr. Cleary. The regulatory community votes, sir. 

Mr. Cummings. And is that — so that, based upon what you just 
answered a moment ago, that would be State folk; is that right? 

Mr. Cleary. State directors and local government officials, yes, 
sir. 

Mr. Cummings. So does industry play a role in this at all? 

Mr. Cleary. They play a role with regard to testifying, being 
part of the consensus process, being able to sway opinion one way 
or the other, but they don’t have a voting role at the conference. 

Mr. Cummings. Mr. Chairman, I just need 2 more minutes, be- 
cause he just said something that I just have to get in. I couldn’t 
sleep tonight if I didn’t. 

Mr. Kucinich. The gentleman may proceed. 

Mr. Cummings. Thank you. 
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You said they have a lobbying role. What did you say? 

Mr. Cleary. They are participants in the conference. They are 
members, and they are allowed to state their opinions for the 
record. 

Mr. Cummings. And you said sway. 

Mr. Cleary. Sometimes their arguments are persuasive, based 
on technical data that the regulatory officials don’t have. 

Mr. Cummings. But they have no vote? 

Mr. Cleary. No, sir. 

Mr. Cummings. Do they sponsor travel or resort trips or any- 
thing like that? 

Mr. Cleary. They don’t sponsor travel, no, sir. They occasionally 
will donate to a banquet or something at a conference. Their asso- 
ciation will occasionally help out with an event that we are trying 
to do for the membership. 

Mr. Cummings. Would you be kind enough to get us the informa- 
tion over the last, say, 3 years as to what they have donated to the 
industry? You know what the industry is, right? I mean, you used 
the word. 

Mr. Cleary. Yeah, they have a group within the organization 
itself I can get you any information that we have relative to that. 

Mr. Cummings. Staff will get you some written questions, be- 
cause we want the American public to know, you know, what their 
State — how their State folk are being swayed. And, you know, they 
need to know that. 

And do they provide meals and gratuities, too? 

Mr. Cleary. No, sir, they don’t provide meals to us, no. 

Mr. Cummings. So they just send you to a resort and say see you 
later? 

Mr. Cleary. No, the conference dues pay for all meetings. If you 
are traveling on business for the conference, the conference itself 
is incorporated and pays for those things. They are not sponsored 
or paid for by industry folks. 

Mr. Cummings. Well, why don’t you tell me what does industry 
pay for? 

Mr. Cleary. Occasionally, the industry group within the organi- 
zation will help sponsor, say, for instance, an after-hours event 
that takes place at the annual meeting. For instance, this year in 
Utah we are having a conference. There will be a reception with 
some food and some drinks provided for the membership that will 
be helped by the association. But the conference itself pays for the 
great majority of that. 

Mr. Cummings. Wouldn’t it make sense, though, when we are 
talking about something like this where the industry — I mean, 
based upon these votes or the delay of a vote can make, in the 
words of all of us, billions upon billions of dollars, that so that your 
State folk who are the voting members, who come from Maryland 
and Ohio and places like that, so they can feel that they have not 
been swayed at all — I mean, based upon any kind of — ^you follow 
what I am saying? 

Mr. Cleary. I understand completely what you are saying, but 
ethically we would never tolerate any particular industry doing 
that. I mean, that would not be tolerated. I mean, our people are 
ethical people who don’t make decisions on the basis of the type of 
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food that you would get at a reception that occurs in one of our con- 
ferences, sir; and I would invite you to try some of that food to de- 
termine whether or not you would be swayed one way or the other. 

Mr. Cummings. Are you trying to tell us the food isn’t good? 

All right, just one last thing. 

Mr. Cleary. Yes, sir. 

Mr. Cummings. Has industry ever refused to comment on tem- 
perature compensation when asked to by the National Conference? 
I mean, have you all had formal discussions with industry on this? 
Formal? 

Mr. Cleary. Yes, we have had formal discussions with industry 
at our open hearings. Our open hearings are the basis where we 
provide anyone who has comment about a particular issue to come 
forward and debate it and discuss it. And, yes, they have. 

Mr. Cummings. So they have made it clear that they are for or 
against? 

Mr. Cleary. Certain groups within the organization, for in- 
stance, API, have made a statement that they are against tempera- 
ture compensation. They have testified to that fact at our open 
hearings, yes. 

Mr. Cummings. Do they have any oil companies for it? 

Mr. Cleary. We haven’t had any one as yet come forward from 
the oil community to testify for it, no. 

Mr. Cummings. Thank you, Mr. Chairman. 

Mr. Kucinich. I thank the gentleman; and I think it would be 
of use for this subcommittee to have Mr. Cleary provide us with in- 
formation that you just spoke about, perhaps minutes of meetings, 
any letters or e-mails or logs of phone calls relating to the oil in- 
dustry objection to the automatic temperature control technology. 
If you could provide the committee with that information, and our 
staff will send you a followup request. 

Mr. Cleary. Yes, sir. 

Mr. Kucinich. Thank you, sir. 

I want to thank the panel for its participation and for this dis- 
cussion. The first panel is dismissed, and we are very grateful for 
what you have done to help enlighten us about this matter relating 
to consumers paying a billion and a half dollars for gasoline they 
are not getting. 

We are going to go to the second panel, and we are fortunate to 
have an outstanding witness on this second panel. I say “witness” 
because we had intended to have the executives of ExxonMobil and 
Shell here, and they are obviously not appearing. 

Let the record show that Mr. Rex Tillerson, CEO of ExxonMobil, 
was invited and declined to attend; that Mr. John Hofmeister, 
president of Shell, was invited and declined to attend; and let the 
record reflect that this subcommittee will be persistent in its efforts 
to continue to extend invitations to ExxonMobil, Shell, and the ex- 
ecutives of other oil companies so they will have an opportunity to 
be able to put their position on the record. 

Mr. Columbus, I want to apologize. You are the lone witness on 
the panel. As I stated in my opening statement, it was our inten- 
tion that you would be accompanied by ExxonMobil and Shell. But, 
judging from your resume, I have no doubt you will be able to hold 
your own nevertheless. I want to thank you for coming. 
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It is the policy of the Committee on Oversight and Government 
Reform to swear in witnesses before they testify. I would ask you, 
Mr. Columbus, if you would rise, raise your right hand. 

[Witness sworn.] 

Mr. Kucinich. Thank you. Let the record reflect that Mr. Colum- 
bus has answered in the affirmative. 

Mr. Columbus, as with panel one, I ask that you give an oral 
summary of your testimony and keep the summary under 5 min- 
utes in duration. Bear in mind that your complete written state- 
ment will be included in the hearing record. 

Mr. Columbus, the floor is yours. 

STATEMENT OF R. TIMOTHY COLUMBUS, GENERAL COUNSEL, 

NATIONAL ASSOCIATION OF CONVENIENCE STORES, AND 

GENERAL COUNSEL, INDEPENDENT GASOLINE MARKETERS 

OF AMERICA 

Mr. Columbus. Mr. Chairman, thank you. Members of the com- 
mittee, thank you for showing up today. And Congressman 
Cummings, I am the guy that you are waiting for; and I tell you 
I look forward to your questions much the way a piata looks for- 
ward to being the center of the party. 

But I, in fact, am Timothy Columbus. I am a member of the law 
firm of Steptoe & Johnson, and I appear today in my capacity as 
the General Counsel of the National Association of Convenience 
Stores and the Society of Independent Gasoline Marketers of Amer- 
ica. The collective membership of these two trade associations sells 
approximately — I don’t know — somewhere between 60 and 85 per- 
cent of the gasoline and diesel fuel sold at retail in the United 
States. 

There have been a number of things upon which parts of your 
inquiry have been premised that I think I would like to set 
straight. 

The first one is that automatic temperature correction is an issue 
really centered around the motivation and interests of big oil. And 
by big oil I assume we are talking, Mr. Chairman, about the inte- 
grated oil companies to whose profits you previously made ref- 
erence. 

The reality is this isn’t about big oil. This is about little oil. Big 
oil owns and/or operates under 10 percent of the retail outlets in 
the United States. The retail segment is overpoweringly dominated 
by independent businessmen and women, most of whom are small 
businesses. For example, NACS estimates that approximately one- 
half of the convenience stores in the United States are operated by 
single-store operators. So, from our view, the claims that big oil is 
doing something nefarious here are misdirected. If you have a prob- 
lem, it is with us, not the integrated oil companies today; and I 
think after a little discussion I hope you will feel that you don’t 
have a problem with us. 

I sincerely appreciate the focus of the committee’s questions 
today, because what you have aimed at is consumer welfare, and 
I think that is where we should start. As in all inquiries relating 
to marketing practices, consumer welfare really is supposed to be 
the primary value that we are seeking some certainty on. And, his- 
torically, the role of government in this kind of inquiry has been 
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to identify deceptive and/or fraudulent practices, to act to enhance 
market transparency so, as Mr. Davis pointed out, well-informed 
consumers can make well-informed and self-interested decisions, 
and to minimize consumers’ costs by assuring that consumers bene- 
fit from efficient and competitive markets. 

I believe the review of the facts relating to each of these policy 
objectives indicates that government action mandating a change in 
retailers’ marketing practices in selling non-temperature corrected, 
“gross gallons,” would produce no, no increase in consumer welfare, 
is more likely to harm consumer welfare than help it, because I 
think what you are going to do in net, net is raise consumer prices. 
Retailers selling gross gallons of motor fuels does not constitute a 
deceptive practice. 

Let’s talk about what a deceptive practice is. It is a broken prom- 
ise. A deceptive practice I think is when someone looks up and says 
I am going to sell you this and delivers something other than the 
promised good. 

The transaction at a retail motor fuel outlet is simple. The con- 
sumer comes in and purchases a standard gallon, defined as 231 
cubic inches of a hydrocarbon mixture which meets the definitional 
standards of gasoline or diesel fuel as set out by ASTM for that 
standard gallon and pays the price posted on the big sign out in 
front of the outlet. I submit that is exactly what happens and that 
all consumer expectations as to what they are going to get have 
been fulfilled. 

Mr. Chairman, the fact that many — in fact, most retailers buy 
gasoline — and let’s just talk about gasoline. We will get to diesel 
fuel if you want to focus on that, too — on a net gallons basis as op- 
posed to a gross gallons basis is of interest, but it is not dispositive 
as to different transactions. And we can talk about — and I am sure 
I am going to get a chance, based upon your prior questions — about 
why people use net and gross at different levels. The terms upon 
which the retailers bought motor fuel are not relevant to the terms 
of the transaction, which is a retail sale. 

Now some have asserted even today that consumers have an ex- 
pectation of a certain number of British thermal units in a gallon 
of gasoline and that ATC, automatic temperature correction, will 
assure that the same amount of energy is in each gallon. Mr. 
Chairman and members of the committee, I deny that is going to 
happen. And it is not because anybody has anything nefarious 
about it. It is because today there are virtually no two gallons of 
motor gasoline which have the same number of Btu’s in them. The 
number of British thermal units in a gallon of gasoline is going to 
be a function of what crude oil was processed at a refinery, what 
machines took the off-put of the distillation towers and turned it 
into whether that is a catalytic cracker or reformer or an alkaliza- 
tion unit. There are a whole lot of them. 

One of the things that is absolutely going to positively affect how 
many British thermal units there are in a gallon of gasoline is 
whether or not you blended ethanol with it. A 90-10 blend of etha- 
nol is going to diminish the number of British thermal units in a 
gallon of gasoline. 

So if that is our principal point of inquiry today, Mr. Chairman, 
I urge you to run right over to the Commerce Committee, because 
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they are on their way to a 38 billion gallon ethanol mandate. And 
if Btu’s is the coinage of choice, we should be concerned about that. 
The fact is that the standard definition of gasoline, which is an 
ASTM definition, doesn’t even reference Btu’s. It is a performance 
standard. 

Now, in summary, as long as the product meets the appropriate 
definition performance characteristics set out by the association — 
the American Society of Testing and Materials, I think it is — and 
the consumer gets 231 cubic inches of that, I believe the retail 
transaction has not been deceptive and the consumer has pur- 
chased what he or she intended to. 

Now the question is, would ATC, automatic temperature correc- 
tion, equipment being installed at retail enhance consumer wel- 
fare? I think the answer to that is no. 

First of all, as I pointed out, we still are not going to know, based 
upon temperature, how many Btu’s there are in the gallons sold on 
the east side of the street as opposed to the gallons sold on the 
west side of the street. They may come with different — I know I am 
running long, Mr. Chairman, but give me a break here. I am ask- 
ing for some leniency before I take my whipping. 

Due to different API-specific gravities, there is going to be an in- 
crease in cost. And you can talk whether it is $2,000 or $3,000 per 
pump — the average outlet in the country has four pumps, all right? 
So you are talking $8,000 to $12,000 for a retrofit. 

Now, last year, the average convenience store in the United 
States made under $34,000 of pretax profit. That is the average 
store. So that means there are a bunch who made less than that. 
So you put that kind of capital requirement onto those stores and 
you are going to see the marginal outlets in the market leave. 

The loss of those outlets may or may not have an upward price 
pressure, but two things are true. No. 1, normally increased con- 
centration results in higher prices. No. 2, it is certainly a loss of 
consumer choice. And consumer choice has historically been viewed 
as a primary consumer benefit. The higher capital costs imposed on 
the remaining retailers are going to be recovered in higher product 
prices. And permissive with respect, Mr. Chairman, and I would be 
happy to talk to you about this today, I believe that the permissive 
use of ATC in this economy would be a nightmare for consumers. 

So, finally and most importantly, I am telling you what I am 
hoping you are going to understand. The allegation from Mr. 
Seibert is that somehow consumers are not getting what they are 
paying for and that really what ought to happen is that when 
somebody buys a gallon they ought to get more product. Well, OK. 
You can define a gallon of gasoline any way you want. You can de- 
fine it as Hawaii has, as 234 cubic inches; you could define it as 
500 cubic inches. One of the things I am pretty sure of is, if a 
greater measure of value passes out in a transaction, the price 
term is going to change on that. You know, if you buy a 4-ounce 
candy bar as opposed to a 3-ounce candy bar, my guess is you are 
going to pay more for the 4-ounce candy bar. Mandating or permit- 
ting on an unrestricted basis ATC at retail motor fuel sales I be- 
lieve will deliver no increase to consumer welfare and very well 
may risk consumer welfare by generating a loss of consumer choice 
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and, in fact, increased consumer confusion in the event of permis- 
sive and higher prices. 

You have been very patient. Thank you, Mr. Chairman. 

Mr. Kucinich. Thank you very much, Mr. Columbus, for your 
testimony. 

[The prepared statement of Mr. Columbus follows:] 
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Good morning Mr. Chairman and Members of the Subcommittee. My name is 
R. Timothy Columbus. I am a member of the law firm of Steptoe & Johnson and appear today in 
my capacity as the general counsel of our clients the National Association of Convenience Stores 
(MACS) and the Society of Independent Gasoline Marketers of America (SIGMA). 

NACS is a trade association representing convenience and petroleum retailers throughout 
the United States and the world. The domestic convenience store industry is comprised of 
approximately 145,000 retail locations and in 2006, sold approximately $405 billion worth of 
motor fuels. 

SIGMA is an association of approximately 255 motor fuel marketers which operate in all 
50 states. SlGMA’s members sell more than 30 percent of all the motor fuels sold in the United 
States and supply more than 35,000 retail outlets across the country. Members of NACS and 
SIGMA sell well over half of the motor fuels sold in the United States. 

As per the Subcommittee’s letter of invitation to testily, my comments focus primarily 
upon the impact on commercial transactions of the thermal expansion of gasoline, some of the 
“solutions” already offered, and my client’s perception of the consumer’s interest in this matter. 
For the reasons set forth in this testimony, it is the recommendation of NACS and SIGMA that. 
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with the exception of activities to develop and disseminate relevant information, the federal 
government should take no action related to the matter we are discussing today. 

Before turning to those matters, Mr. Chairman, I must make one thing perfectly clear 
about this whole debate. This dispute has virtually nothing to do with the integrated oil 
companies. These companies own, much less operate, less than 10 percent of the retail outlets. 
So please make no mistake. This is all about independent retailers. 

BACKGROUND 

For over 70 years, liquid motor fuels have been sold throughout the country to retail 
consumers on the basis of regularly posted price for each liquid gallon (231 cubic inches) of fuel 
delivered into the motorist’s tank at a retail outlet. State regulators regularly inspect retailers’ 
fuel dispensers to assure that each is, within acceptable tolerances, delivering 23 1 cubic inches of 
the product being dispensed. 

The range of characteristics and performance standards for gasoline and diesel fuel are 
uniformly recognized as having been established by the American Society for Testing and 
Manufacturing (ASTM). Gasoline is defined by ASTM D 4814-07 and diesel fuel is defined by 
ASTM D 975-07. As a review of the definition indicates, gasoline is a liquid fuel which fulfills 
the performance characteristics set forth in ASTM D 4814-07. Similarly, diesel fuel is defined 
as a liquid fuel which fulfills the perfonnance characteristics set forth in ASTM D 975-07. 

At all times in the modem area of fuels marketing, these facts have been uniformly 
accepted and those agencies charged with the protection of a consumer’s interests in motor fuel 
transactions have held motor fuel sellers accountable for assuring that the consumer receives 
products which meet the appropriate definition. Notably, no where in these definitions does 
ASTM define the energy content of a gallon of gasoline or diesel fuel. The Btu content of a 
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gallon of gasoline or diesel fuel will vary based upon the process by which it was manufactured 
and the components blended to achieve the performance required by the relevant ASTM 
standard. 

Gasoline is, for the most part, an entirely fungible commodity. Manufacturers of gasoline 
make it to ASTM standards and generally ship their production to market in batches which in the 
process of transportation are co-mingled with the production of other manufacturers. Simply 
staled, for the most part, all retailers in a particular market acquire product at a terminal facility 
which contains the co-mingled products of many manufacturers. The only “product 
differentiation” between products takes place as sellers inject different additives into the product 
as it is delivered from the terminal into a transport truck. In most metropolitan markets all 
retailers obtain their products from terminals supplied by the same common carrier pipeline, 
located in sufficiently close physical proximity as to experience the same ambient temperature, 
deliver them by trucks driving through the same ambient air temperature, and deliver this 
product into storage tanks surrounded by ground of the same ambient ground temperature. 

The uniformly enforced requirement that a consumer, when purchasing a motor fuel, 
receive 231 cubic inches of a product meeting the appropriate ASTM definition, coupled with 
the near total transparency of pricing in the retail motor fuels markets, has resulted in perhaps the 
most competitive and generally understood commodity market in the country. 

THE ALLEGED PROBLEM 

Because motor fuels are volatile they are subject to physical expansion and contraction in 
response to changes in temperature. (For example, 231 cubic inches of most conventional 
gasoline at 60 degrees Fahrenheit when heated to 80 degrees Fahrenheit will occupy 234 cubic 
inches of space.) Critics of retail motor fuels marketers allege that because marketers purchase 
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motor fiiels as if these fuels had been delivered at a temperature of 60 degrees Fahrenheit, 
consumers are being cheated if they purchase product being sold and measured in standard 
gallons at ambient temperature. This allegation does not recognize that many retailers purchase 
gasoline and diesel fuels on a “gross gallons” (non-temperature corrected) basis. These critics 
allege that because a retailer purchases product on a temperature corrected basis and obtains 
234 cubic inches of gasoline at 80 degrees Fahrenheit for a price term that assumes it purchased 
23 1 cubic inches of that product at 60 sixty degrees Fahrenheit, the retailer has deceived the 
consumer if it charges the consumer a price for 231 cubic inches of gasoline at a temperature of 
80 degrees Fahrenheit. In this example critics would claim that the consumer has been cheated 
out of three cubic inches of gasoline and the British thermal unit (Btu) content of those 
three cubic inches of gasoline. 

While superficially attractive, this allegation is in itself deceiving for a number of 
reasons. Foremost of these reasons, as discussed in detail below, is that a gallon of gasoline, sold 
at retail, is not comprised of a fixed number of molecules or a certain number of Btu’s, but rather 
is uniformly acknowledged to consist of 231 cubic inches of a mixture which meets the 
definition of gasoline established by ASTM. That is what consumers buy and that is what 
retailers sell, nothing more or less. There are no additional terms or conditions as to what is 
being transferred and as a consequence there is no confusion or consumer harm. 

THE REAL PROBLEM 

As discussed above, the promised and delivered transaction which occurs when a 
consumer purchases a gallon of “gasoline” is the transfer of 23 1 cubic inches of a mixture of 
hydrocarbons which meets the definitional criteria to qualify as gasoline within the specifications 
established by ASTM. The heretofore uniform acceptance of the validity of that statement has 
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resulted in consumers benefiting from the most transparent and competitive of all of the major 
commodity markets in the United States. In this market consumers know precisely what they are 
buying and that the posted offer to sell published on large price signs at retail motor fuel outlets 
are for the same “gallon” of gasoline. These price signs force retailers to compete on the basis of 
pennies per gallon, empowering customers to shop for the best price, and best value, without 
ever leaving their vehicles. 

Implementation of proposals to require retailers to “temperature correct” the gallons sold 
at retail would result not only in no increase in consumer benefit, but most probably in genuine 
consumer confusion and economic harm in the form of unnecessarily higher prices. 

SOLUTIONS ALREADY OFFERED 

For advocates of change, there are two mutually exclusive general approaches to 
temperature adjusted retail gasoline dispensing: mandatory or permissive. A careful analysis of 
both demonstrates consumers would be negatively impacted by either. 

Permissive Temperature Adjustment . The primary problem with a “permissive” 
approach to dispensing temperature adjusted retail gallons stems from the potential for undue 
complexity in the market and confusion in the minds of consumers. If each retail outlet 
potentially sells differing volumetric gallons of gasoline (whether at the same or differing 
prices), the prospect of a consumer sorting through purchase options and arriving at a standard 
basis for making a purchase decision is daunting, if not impossible. Nor would a proliferation of 
point-of-sale disclosures likely lead to clarity. To the contrary, physics lessons at the pump 
island could be expected to intensify confusion, not dispel it. And, of course, all the cost benefit 
concerns expressed below apply, as well. 
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Mandatory Temperature Adjustment . A “mandatory” approach could provide some 
degree of greater certainty (and market place clarity) than would a “permissive” approach. 
However, for the reasons discussed below, the direct and indirect costs of implementation loom 
large and depending upon the administrative and technological approach, a mandatory regime 
runs the risk of creating the worst of all possible worlds where all the costs are incurred and 
absolutely no offsetting benefit is provided. 

Mandatory temperature correction would, in fact, require the retrofitting or replacement 
of all existing gasoline and diesel dispensers. While estimates of the total cost of such an 
exercise vary, it is clear that this cost will be in the thousands of dollars per dispenser. Current 
estimates are approximately $2,000.00 plus per electronic dispenser and $1,500.00 to $3,800.00 
per mechanical dispenser depending upon the number of hoses. (It is noteworthy that the only 
technology to retrofit a mechanical dispenser is subject to a patent owned by Krause Technology. 
How an apparent monopolist would react in price terms to a mandate for its technology is 
unclear.) On average, we could expect an expenditure of approximately $8,000.00 per outlet. 
These costs will be passed on to consumers along with an amount representing a return on the 
investors’ capital. For economically marginal retail outlets, this additional investment may mean 
the termination of their participation in the market. (The average convenience store/retail 
petroleum outlet in the U.S. generated a pre-tax profit of approximately $33,396.00 in 2006. See 
NACS State of the Industry Report 2007.) Should these marginal outlets leave the market, 
market concentration will increase generating the prospect of less competition and higher prices. 

Similarly advocates of mandatory temperature correction ignore the fact that different 
hydrocarbon mixtures which meet the definition of gasoline or diesel fuel have different specific 
gravities and other characteristics which render each such mixture’s physical response to changes 
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in temperature different. For example, gasolines containing blends of conventional product plus 
volumes of ethanol are likely to expand and contract differently than a gasoline which contains 
no ethanol. There is nothing inherently wrong with that. However, two consumers purchasing 
two different gasolines at outlets across the street from each other may, even if the two products’ 
temperatures are identical and automatically corrected, receive slightly different volumes of 
product and radically different Btu content. How will the consumer know what he or she is 
receiving? 

Finally, advocates of temperature correction claim that this practice will provide value to 
the consumer. However this claim has no basis. Selling wholesale gallons based on a 
60 degrees Fahrenheit gallon is, just like selling retail gallons on a non-corrected basis, a price 
term; nothing more. There is no guarantee that a change in that price term will not immediately 
result in the change of another: the one on the price sign. 

CONCLUSION 

In conclusion, critics of the long existing practice of delivering to retail motor fuel 
consumers a standard gallon (23 1 cubic inches) of gasoline allege that the consumer is being 
deceived and cheated because that consumer would receive more Btu’s if a gallon, the 
temperature of which exceeds 60 degrees Fahrenheit at the time of retail sale, were temperature 
corrected to that lower figure. This claim is patently false. No consumer is deceived or cheated. 
The consumer does not now, and has not in the past, had any legitimate expectation of receiving 
a certain number of Btu’s when he or she purchases a gallon of gasoline, because there is no 
standard number of Btu’s in a gallon of gasoline. No two gallons of gasoline produced by 
different manufacturers are likely to contain the same number of Btu’s at any temperature. 
Moreover, when ethanol is included in the fuel, the Btu differential is far greater. 
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As noted above, the adoption of proposals for “permissive” temperature correction is a 
guarantee of consumer confusion. Mandatory temperature correction provides no increased 
certainty as to what any particular consumer will receive when buying from one retailer as 
opposed to when it purchases from that retailer’s competitor. It does, however, guarantee the 
injection of additional costs into the market for which the consumer unquestionably will be 
required to pay along with a return on capital invested. 

This entire debate has been great fun for journalists and a dream for some plaintiffs 
counsel. The only thing missing from the conversation has been a documented increase in 
consumer welfare which will result to compensate the consumer for a loss of market 
transparency and higher operating costs for vendors. 

Mr. Chairman, as I am sure you are aware. House Science and Technology Committee 
Chairman Bart Gordon has requested the National Academy of Sciences (NAS) to complete an 
exhaustive study to determine whether a problem exists and whether the use of automatic 
temperature compensation equipment is warranted. At the very least, we suggest that Congress 
should not make any decisions relative to this issue until it has the opportunity to review the 
findings of this NAS study. 

SIGMA and NACS deeply appreciate this opportunity to share their views with the 
Subcommittee. I will be happy to respond to any questions which my testimony may have 
raised. 
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Mr. Kucinich. Before I ask my questions, I would just like to say 
that you spent a lot of time talking about the differences between 
Btu’s here and Btu’s there. 

Mr. Columbus. Right. 

Mr. Kucinich. And I would like to suggest that this isn’t so 
much about the Btu’s as it is about the b-u-t’s. 

Mr. Columbus. OK. 

Mr. Kucinich. But Canada has this technology, and the United 
States does not. But Americans are paying more for gasoline they 
are not getting and Canadians are not. But oil companies are gain- 
ing a windfall of $1.5 billion, according to this staff report, just in 
the summer of 2007, and but there is no evidence that the retailers 
are getting this money from this scheme. And but you are saying 
that customers may have to pay more if you have this automatic 
temperature control, but they don’t have it and they are paying 
more? So the oil companies apparently have the people coming and 
going. 

No, that’s not acceptable. I don’t think that we can let the Amer- 
ican consumers be hostage. 

I have some questions here that relate to your testimony. We 
have heard from retailers who claim that the profit they make on 
a sale of gasoline is slim to nonexistent. 

Mr. Columbus. That is correct. 

Mr. Kucinich. We have heard that the profits are in the food 
and other concession sales at the convenience mart. Now is that 
generally true for your members? 

Mr. Columbus. I believe that is so. 

Mr. Kucinich. OK. At the same time, they are making slim to 
no profits on the sale of gasoline. 

Mr. Columbus. Correct. 

Mr. Kucinich. ExxonMobil, Shell, and other integrated oil com- 
panies are making very significant profits. In 2006, ExxonMobil 
made $39.5 billion in profits alone. They are the envy of every busi- 
ness, and I bet your members are wondering how it is they sell the 
gasoline and ExxonMobil earns the profits. What do you tell them? 

Mr. Columbus. Actually, they don’t ask me that question be- 
cause they already know the answer. 

Mr. Kucinich. But what do you tell them? 

Mr. Columbus. What do I tell them? They don’t manufacture 
this. They are price takers at the wholesale level, and in a special 
way they are price takers at the retail level. The market sets the 
wholesale price. It is what it is. 

If we had a lot more gasoline supply in this country, Mr. Chair- 
man, my bet is those wholesale prices would be lower. As a rep- 
resentative of buyers of gasoline at the wholesale level, we love 
long supply situations. We don’t have that today. I suspect that my 
people will do what they have continued to do, which is they will 
buy gasoline at the best price that they can find it in the market, 
and they will sell it at the best price at which they can sell it in 
the retail market and, by trying to control their costs, maximize 
the profit that they realize out of the difference between those two 
prices. 

Mr. Kucinich. OK. So what we have established here is that 
these retailers are making slim to no profits. They are not the ones 
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keeping the profits in gasoline sales. So it would stand to reason 
that they are not the ones keeping the profits from hot fuel sales. 

Mr. Columbus. Well, if I may respond, sir? 

Mr. Kucinich. Of course. 

Mr. Columbus. The theory is that retailers — I mean, when we 
are talking about automatic temperature correction, we are talking 
about it at retail. So the theory must be that the retailers are 
somehow making a lot of money on this. 

Your staff I think in briefing you, Mr. Chairman, if I understand 
the premise of your question, has suggested that somehow these 
guys are getting free gallons. I think if you go into — and I am talk- 
ing about the retailers. If you go into the retailers’ books, what you 
will see is that any inventory gain on expansion fundamentally 
goes to reduce costs of goods sold. 

And that is how they will account for it. But the reality of it is 
that the profitability on motor gasoline of the retail segment of this 
country’s petroleum industry is very, very thin. 

Mr. Kucinich. Let me ask you this. How do you think the 
Exxons and the Shells get the hot fuel premium once they have 
sold the gasoline to retailers in temperature compensated gallons? 

Mr. Columbus. I believe they don’t, sir, because I believe that 
the, “hot fuel premium,” is a characterization of something that I 
think my people disagree exists. 

Mr. Kucinich. OK. Now we are getting existential. Is there such 
a thing as thermal expansion? 

Mr. Columbus. There is. There is also thermal contraction. And 
earlier you asked someone else why do people in Canada do this 
on a permissive basis? Because for years retailers in Canada saw, 
saw, actual inventory shrinkage because they bought at 60 degrees 
and they were selling something less than 60 degrees. And if they 
were competing with someone whose sole source of profit was not 
retail sales and therefore did not feel a need to recover that shrink- 
age in the retail market they were being penalized. So when the 
Canadians went to this it was in the retailers’ economic interest to 
get rid of that inventory shrinkage. That doesn’t make them bad 
people; that makes them business people. 

Mr. Kucinich. Do oil companies buy and sell to each other at 
wholesale at the 60-degree standard? 

Mr. Columbus. Yes, sir, they certainly do. And there is a good 
reason for that. 

Mr. Kucinich. And at retail isn’t it true that oil companies buy 
at one temperature and sell to consumers at another. 

Mr. Columbus. My people are oil companies, and they sell retail 
at gross. So the answer is yes. 

Mr. Kucinich. Thank you. Mr. Davis. 

Mr. Davis of Illinois. Thank you ve^ much, Mr. Chairman. 
The more I listen and the deeper we get into this discussion it re- 
minds me of a limerick that says never ask of money spent where 
the spender thinks it went. Nobody was ever meant to remember 
or invent what they did with every cent. 

As I guess for the consumer trying to figure out who got my 
money, I mean you spend $50 to fill up the tank and you are trying 
to figure out, well, if the convenience store operator didn’t get it be- 
cause they are barely making it, I mean their profit margins are 
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not that great, if the guy who brought it to the station isn’t getting 
it, he is just a regular working person who is hauling or transport- 
ing gasoline, the person working at the foundry 

Mr. Columbus. Didn’t get it. 

Mr. Davis of Illinois [continuing]. Didn’t get it, where is it. 
Well, the oil companies when we look at their profit margins must 
have gotten something that produce these tremendous profits. Now, 
we know that the cost of living, the cost of things are constantly 
rising. But have other things risen as much as the price of gasoline 
seems to be rising? 

Mr. Columbus. The short answer, what I can focus on for you, 
and I hope I help you with, is how it works at retail, because ATC 
is really focused at retail. And if it turns out that the good dog is 
hunting the wrong beast then my mission has been accomplished 
here today. Something that has gone up a lot faster than retail and 
gasoline prices is credit card fees. At $3 a gallon that retailer is 
sending any place from 6 V 2 to 9 cents a gallon to credit card com- 
panies. Because at $3 a gallon people want to use that card, they 
don’t want to use cash any more, Mr. Davis. 

When I started working for this industry I had hair, I had a jaw 
line, I had a waist. That is 30 some years ago. At that time the 
domestic industry’s manufacturing capacity overhung demand by 
about 2 to 5 percent. Today we are a net importer of gasoline. And 
if you are looking for what happened to gasoline prices, I urge you 
to start there because it is the old saw, it is supply and demand. 
When product is tight, prices go up whether or not the cost to man- 
ufacture it does. The market prices this product. And if we were 
to look at all these retailers and say, OK, now we are going to auto- 
matically temperature correct every gallon that you sell, OK, if 
rather than 231 cubic inches that customer gets 234 cubic inches, 
I believe, maybe I am a pessimist, but I believe the price for that 
234 cubic inches is going to be different and higher than it was for 
the 231. That is exactly what has happened at the wholesale level. 

As to the chairman’s inquiry about why are we using net gallons, 
temperature corrected gallons at wholesale as opposed to retail, 
most of it is the nature of the transactions for which this was 
aimed. And that is bulk transactions. We are talking pipeline 
tenders, cargos, barges, moving between terminals. And not just 
within the same market area, Mr. Chairman. These guys balance 
their supply imbalances normally by trading. You may tradeoff 
with somebody. You can put a pipeline tender in the Colonial Pipe- 
line system, which is the major source of gasoline for this city, in 
Pasadena, TX and it comes by us, goes up to Linden, NJ. That is 
2 V 2 weeks. In that time it will all change. So when these guys were 
settling their books at the end they wanted a constant temperature 
up, down, north, south, east, west. I think that is why it happened. 

In contrast, retail motor fuels in this city all come from one of 
three terminals. They either come from Baltimore, they come from 
Fairfax or they come from Newington down south on 95. They go 
into trucks through the same ambient air temperature with the 
possible exception of differences in water tables. They have the 
same ambient water temperature. We don’t see those kinds of dif- 
ferentials that require that. So the guy across the street probably 
has gasoline that came from the same terminal via the same route 



118 


and went into a tank with the same temperature. So it really is 
apples to apples. 

Mr. Davis of Illinois. Let me just finally make sure that I just 
heard you suggest that it would be a nightmare if we went to utili- 
zation of this system. 

Mr. Columbus. On a permissive basis, that is right. Let’s as- 
sume that you and I are across the street from each other, you are 
a retailer, I am a retailer. I decide to put ATC in, you don’t. Now, 
I am going to have my gallon priced on a temperature corrected 
basis and you aren’t going to have that done. What is that going 
to mean to the consumer? This isn’t going to the Safeway and say- 
ing here’s the 10-ounce can of peas and here is the 8-ounce can of 
peas and I have unit pricing to tell me which is the better deal. 
Most people buy gasoline on a decision that takes place while they 
are doing 25 to 50 miles an hour. And how are you going to com- 
pute? Am I going to know that temperature corrected gallon be- 
cause I have 234 cubic inches as opposed to 231 on a per cubic inch 
basis is going to be better? 

Mr. Davis of Illinois. Or would the consumer go where they 
thought they were getting the best price? 

Mr. Columbus. The consumer is going to go where he or she 
thinks. Today everybody is buying 231 cubic inches of the same 
product across the street from each other. They are getting that. 
This has been the most price transparent and, from my perspec- 
tive, consumer friendly in the sense that there is very little con- 
sumer confusion about what you buy in the commodities market in 
the United States. I think it has served the consumer well, sir. 

Mr. Davis of Illinois. Thank you very much and thank you, Mr. 
Chairman. 

Mr. KuciNICH. Thank you, Mr. Davis. The Chair recognizes Mr. 
Cummings. 

Mr. Cummings. I tried to hang with you, I tried. And it has got- 
ten — I mean, I am just confused, but I am going to straighten my- 
self out with your help. 

Mr. Columbus. I am going to do the best I can for you, sir. 

Mr. Cummings. You made the argument that retrofitting existing 
pumps and buying new pumps with temperature compensation 
technology would be a burden, is that right? 

Mr. Columbus. Yeah. It is a cost and it is not a productive 
source in the sense if you put a new computer in your business you 
may be able to cut down costs. This is just a cost. I am not going 
to sell one more drop than I did before I put it in. So yes, sir. 

Mr. Cummings. So I take it that you consider it a benefit when 
we put in card readers enabling customers to use their credit 
cards? That is the difference you are making? 

Mr. Columbus. The short answer is yes, we put them in because 
that is what the consumer wanted. Paying the current credit card 
fees that we are paying. Congressman, we do not view as a benefit. 

Mr. Cummings. Well, you are helping me because I tried to give 
you a softball to hit a home run and you just said something that 
you are putting them in there 

Mr. Columbus. Right. 

Mr. Cummings [continuing]. But you are saying that doesn’t help 
you. 



119 


Mr. Columbus. It helped take unnecessary traffic out of our 
stores which was slowing down the time of a transaction at the 
counter. The fact that we are dealing with people who have very, 
very substantial market power, perhaps monopoly market power in 
terms of charging us what the consumer — you know, we are paying 
a multiple in the United States on credit card fees of what they pay 
in Australia or Canada or Europe, sir. 

Mr. Cummings. I got you. Do gas pumps last forever? 

Mr. Columbus. I’m sorry, sir? 

Mr. Cummings. Do gas pumps last forever? 

Mr. Columbus. No, they don’t. My understanding is unless there 
is some huge technological breakthrough that renders everything 
obsolete, these things are normally good any place from 8 to 12 
years. The gentleman from Gilbarco probably knows a lot more 
about that than I do. 

Mr. Cummings. Isn’t it a normal business operation to phase old 
pumps and install new ones? 

Mr. Columbus. Well, it is. But what you may have noticed 
around town in the retail market is that there are a lot of retail 
outlets that companies have turned over to other people because 
they can operate them less cheaply. They don’t have to have labor 
24/7 because you have a little entrepreneur who is sitting there. 
That person will hang onto those pumps as long as he or she can. 
Congressman, because to replace that pump is a solid five figure 
investment. I bet, what is it, 10, maybe 20 percent of, for example, 
the pumps in the country are still mechanical. 

Mr. Cummings. Some of them will be replaced, that is my point. 

Mr. Columbus. Yes, sir, they will be. 

Mr. Cummings. So how come temperature compensation is being 
singled out as a burden? And let me just tell you where I am going. 
Let me give you a shortcut. You know, I am sitting here and I have 
to tell you when I go home I don’t know whether this is on C- 
SPAN or not. But I can tell you today when I go to the Safeway 
buying my fruits and vegetables somebody is going to say I saw you 
on television and they really must think you are not bright. I am 
telling you, that is what they are going to say. They are going to 
say because we heard all those arguments, but the gas price is still 
going up. And do you know what, they are going to talk about 
Davis, they are going to talk about him. And they will say Davis 
said the right thing, somebody is making some money. And the 
question is, they are going to say, hey, Cummings, where is the 
money going? And then they are going to say, you had that guy Co- 
lumbus, was that his name, that is what they are going to say, he 
tried to tell you. I can hear them now. You are going to be big time 
popular in the city of Baltimore. Then they will say that he sat 
there and tried to tell you that these gas stations aren’t making 
money. And then I remember you reading from his testimony on 
page 2 where he said that government should take no action relat- 
ed to this matter we are discussing today. 

Mr. Columbus. Automatic temperature correction, sir. 

Mr. Cummings. So my folks are going to say you know why are 
you there, Cummings? 

Mr. Columbus. If you want, and this is free counsel, so take it 
for what you are paying for it. 
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Mr. Cummings. I need your help. 

Mr. Columbus. I will suggest that you should answer that one 
of the reasons that the chairman and you all came to this hearing 
today was to try to find out if this was the heast that could really 
help you provide some relief to your folks on that issue. And I love 
the limerick because I am telling you my folks would love more of 
this money. I mean they would love a lot more of this money. And 
they are not getting it. And if I look up at you and I think I can 
document to all your satisfaction that we are not the people taking 
this money, the question is well, then if temperature correction is 
a retail issue and they are not getting the money now, what the 
dickens am I doing jumping on this? And the answer is I think that 
you have been offered a very attractive proposition that somehow 
the consumer is getting short-changed something here. And the ter- 
rible thing about my task. Congressman, is this is a 30-second com- 
plaint and like a 40-minute answer, and that doesn’t play as well 
on C-SPAN as I would like it to. 

Mr. Cummings. Mr. Chairman, I just have one more thing. The 
fact is that — if I could boil your argument down, it is that the re- 
tailers are not getting anything out of this. 

Mr. Columbus. Correct. 

Mr. Cummings. Second, that the reason why you are sitting 
there and you are against this — there are two reasons, one, you 
don’t think the information is necessarily accurate, although you 
did answer the chairman’s question saying there is a difference, I 
don’t know which you think, and two, that it would be a burden 
for your folks, is that right, the retailers? 

Mr. Columbus. Yes. And I will add one other thing. I don’t think 
the consumer is going to know more after this than before, and 
therefore there is no increase in consumer benefit. 

Mr. Cummings. And that leads me to my final point. Is it pos- 
sible that if we had the machinery — let me tell you something. I 
have people in my district that make $300, $400 a week, a family 
of three and four, I have a lot of single mothers that drive long dis- 
tances to get to work. 

Mr. Columbus. That is brutal. 

Mr. Cummings. And there is a flip side to your argument. And 
that is that we have a radio station in Baltimore, and I am sure 
that they are popular everywhere, where they tell you where the 
lowest gas is. And everybody tunes into where is the lowest gas. 
And when you go to that gas station people are lined up, lined up 
trying to get some gas because it may be 3 cents cheaper than any- 
where else. And I guess what I am saying to you is I think you un- 
derestimate the consumer. I think you underestimate maybe, just 
maybe if they had this machinery and people knew that they were 
going to get more miles, do you follow what I am saying, for that 
gallon or whatever, maybe just maybe when they are on a limited 
income they would say, just like when they listen to the radio sta- 
tion and they line up, they would say, well, maybe I need to go 
somewhere where I can get an extra 3 or 4 miles because I don’t 
have this kind of money, I can’t go on vacation, I can’t take my kids 
on vacation, I can’t even go shopping, they may be saying, because 
I have to reduce the number of trips that I make because I have 
a limited income. And so they take the moments to try to educate 
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themselves so that they can say, “a penny saved is a penny 
earned.” 

I know people don’t believe people live like this. Let me tell you 
they do. And lot of Americans do. People sitting in this room may 
not, but a lot of Americans are pinching pennies and a lot of those 
pennies are falling into those billions upon billions of dollars that 
these companies are making. 

I am sorry, Mr. Chairman. It just aggravates me when it seems 
as if folks don’t understand that people are in pain and they are 
suffering. 

Mr. Columbus. Congressman, let me respond. No. 1, I agree 
with you completely, I think people really are pushed today. I think 
a lot of people are pushed. No. 2, I think anybody who underesti- 
mates the wisdom and intellect of the consuming public is crazy 
and destined to bankruptcy. Now, No. 3, there is a fact assumed 
in all this that is not in evidence, and that is if we had this equip- 
ment someone would get 3 cubic inches more of gasoline at the 
same price that they got 231 before. And that is the premise that 
I challenge, sir. It is not that they wouldn’t be motivated economi- 
cally and smart enough to go find the best value for themselves. 
They do. They do the best job they can. I just don’t think they are 
going to get the value bump that the proposition postulates. 

Mr. Kucinich. Mr. Cummings, you raise an excellent point here, 
which further justifies the purpose of this hearing. When any of us 
are looking for a place to buy gas we are looking at the signs and 
we are looking at what they are paying for regular or premium, de- 
pending on the kind of gas we buy, and we will study the corners 
or we might drive down the road and decide we are going to get 
a better deal here. 

Mr. Columbus. Yes, sir. 

Mr. Kucinich. When consumers learn that because of this ther- 
mal expansion they end up paying for gasoline they are not getting, 
that choice that they make becomes somewhat questionable be- 
cause they see whether they go one place or another place, they are 
still paying anywhere from $1 to $3 a tank for gasoline they are 
not getting. 

Now, here is what we found out from this hearing today that is 
very interesting. We heard from an industry association that hasn’t 
wanted the automatic temperature control devices, we have heard 
from retailers who do not want the automatic temperature control 
devices, we know the oil companies don’t want the automatic tem- 
perature control devices and yet the oil companies are making as 
much as a billion and a half dollars off of consumers for this sum- 
mer alone for gasoline that they are not delivering. This committee, 
this Domestic Policy Subcommittee is going to continue to explore 
this vital consumer issue, and we will once again invite the oil com- 
panies in to testify. 

I want to thank all the members of the committee for their par- 
ticipation. Mr. Columbus, thank you and all the witnesses. Today’s 
hearing of the Domestic Policy Subcommittee, the title has been 
“Hot Fuel: Big Oil’s Double Standard for Measuring Gasoline.” I 
am Congressman Dennis Kucinich of Cleveland, OH, chairman of 
the subcommittee. Thank you for all attending. This committee 
stands adjourned. 
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[Whereupon, at 11:15 a.m., the subcommittee was adjourned.] 
[Additional information submitted for the hearing record follows:] 
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STAFF REPORT 

of the 


Domestic Policy Subcommittee Majority staff 
Oversight and Government Reform Committee 
House of Representatives 

Dennis J. Kucinich, Chairman 


American Consumers will pay a Hot Fuel Premium of l.S Billion Dollars 
on Regular Gasoline Purchased during the Summer 2007 


Embargoed until 5 p.m., 
June 7, 2007 


Findings: 

• The oil industry has known for 100 years that gasoline expands with 
temperature. As it warms, gasoline expands by volume but not by weight or 
energy content. Since the 1920’s, the oil industry has taken temperature into 
account for wholesale transactions, and use a 60 degree Fahrenheit standard 
when measuring gasoline at wholesale. But the oil industry does not adjust 
for temperature in retail sales to consumers. As a result, consumers pay a 
Hot Fuel Premium when gasoline temperatures exceed 60 degrees, as they do 
during the summer. 

• 513.8 million gallons of gasoline sold in the summer 2007 will be attributable 
to the thermal expansion of gasoline. 

• Consumers will pay a hot fuel premium of about $1.5 billion in the summer 
2007. 
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BACKGROUND 

Gasoline expands when temperatures rise and contracts when temperatures fall. The 
energy content of gasoline, however, is directly related to its weight, not its volume. 
Therefore, the energy content of gasoline does not correspondingly increase when 
gasoline volume expands. The standard coefficient of gasoline’s expansion/contraction 
equals 0.069 % per degree Fahrenheit. 

At wholesale, oil companies buy and sell to each other at a 60 degree standard. 

Since the 1920’s, oil companies have taken into account temperature’s effect on the 
volume of gasoline in transactions among one another at the wholesale level. Wholesale 
transactions are temperature-compensated at a standard of 60 degrees. 

For instance, if Wholesaler A sells to Wholesale customer B the quantity of 10,000 
gallons, the temperature of that gasoline will first be determined before a price is 
calculated. Let’s say that the temperature was measured at 90 degrees Faluenheit at the 
time of sale. Then the difference between the actual temperature and the 60 degree 
standard would be multiplied by the coefficient of expansion for gasoline to determine 
the expansion factor at the temperature of sale. This figure would then be used to adjust, 
in this case downward, the deal’s volume to a 60 degree standard. In the example above, 
that would yield 9793 temperature-adjusted gallons. Price would then be calculated on 
temperature-adjusted gallons. 

At retail, oil companies buy at one temperature and sell to consumers at another. 
However, retail sales are not temperature-adjusted. Though technology exists and has 
been accepted for near universal use in Canada, no U.S. retailer of gasoline compensates 
for temperature when selling to consumers. As a result, when temperatures of gasoline 
rise above the 60 degree standard, as is the case in the U.S. during the summer, the 
amount of gasoline by weight decreases in a gallon, and the effective price per gallon 
increases. 

For instance, let’s say that Consumer C pumps 20 gallons at Retailer D’s gas station, and 
assume that the actual temperature of the gasoline is 90 degrees Fahrenheit, and the 
consumer is paying $3.50 per gallon. Due to the thermal expansion of gasoline, the 
retailer only had to deliver 19,59 temperature adjusted gallons to make 20 gallons at 90 
degrees. The consumer, therefore, paid the retailer a premium on top of his costs for the 
gasoline and station operation, profit and excise taxes of $ 1 .44. Stated another way, the 
consumer effectively paid about $3.57 per gallon, not the advertised $3.50. 


METHODOLOGY and SOURCES 

The National Institute of Standards and Technology provided the Subcommittee with a 
temperature survey of actual gasoline temperatures taken in underground gasoline storage 
tanks. The survey was conducted in 2003 in all states. North Dakota and South Dakota. 
For our 2007 projection, we assumed that gasoline temperatures would be constant at 
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2003 levels. National projected average price of gasoline comes from EIA projections 
for gasoline prices, http://.tonto.eia.doe.gov/steo_query/app/priceresult.asp. Summer 
gasoline volume sales data is conservatively assumed to be identical to summer 2006 
figures. 

The Subcommittee calculated the summer hot fuel premium paid by retail consumers in 
2007 in the following way: 

a) the average temperature of retail gasoline, by state and by month, was subtracted 
from the industry standard of 60 degrees Fahrenheit; 

b) the difference (a) was multiplied by the expansion coefficient of gasoline, which 
is 0.00069; 

c) the product (b) was multiplied by the number of gallons of gasoline sold, by state 
and by month; 

d) this product ( c) was then multiplied by the average price of gasoline, by state and 
by month. The result (d) is the cost attributable to the expansion of gasoline by 
volume, without a change in its weight. A negative number indicates that the cost 
was borne by the retail consumer. 

The calculation includes all states with the exception of North Dakota, South Dakota, 
Hawaii and Minnesota. As noted above, the Dakotas are excluded for lack of 
temperature data. Hawaii is excluded because the State, since the 1970’s, has 
temperature adjusted the volume of gasoline to an 80 degree standard. Minnesota is 
excluded because the State has prohibited temperature compensation at all points in the 
supply chain, including wholesale. 

RESULTS 

Our calculations reveal that 5 13.8 million gallons of gasoline sold in the summer 2007 
will be attributable to the thermal expansion of gasoline, and that consumers will pay a 
hot fuel premium this summer in the range of $1.5 billion. 


See attached tables for calculations. 
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DwiM Nelson 

Vice Preddent 
Washington Office 


June 6, 2007 


The Honorable Dennis Kucinich 

Chairman, Domestic Policy Subcommittee 

House of Representatives 

Committee on Oversight and Government Reform 

2157 Rayburn House Office Building 

Washington, DC 20515-6143 


Dear Representative Kucinich: 

Your May 24, 2007 letter to our Chairman, Rex Tillerson, has been fonwarded to me for 
reply. 

The standard retail measurement of gasoline by the gallon has been established by the 
National Conference of Weights and Measures (NCWM), the principal standard setting 
body for the sale of liquid products in the United States. The subject of temperature 
correction equipment at retail stations has been considered by the NCWM, and we 
understand it is on the agenda for their upcoming meeting in July. ExxonMobil 
encourages the NCWM to consider the incremental costs (which can be significant), and 
benefits to consumers when assessing whether temperature correction equipment 
should be used at retail stations. 

ExxonMobil supports a study to evaluate whether a basis exists, from a policy 
standpoint, to change from the current retail measurement standard. Such a study could 
then constitute the basis for consideration of potential Federal legislation concerning 
temperature correction. California is considering legislation that would commission such 
a study statewide, and we believe a similar study at the national level would provide an 
appropriate basis for evaluating any potential change to current NCWM regulations. 

Any laws or regulations seeking to address temperature correction at retail could result 
in significant changes from existing volumetric practices to measurement by either 
energy content or weight of fuel sold. Selling fuel by energy content would necessitate 
having to address ongoing changes in fuel formulations, such as the use of varying 
(sometimes seasonally) amounts of ethanol with its lower energy content (ethanol 
contains only about 70 percent of the energy contained in an equivalent volume of 
gasoline). If the need for change is determined, ExxonMobil believes that a uniform 
national standard should be set, to avoid a patchwork of regulations from state to state. 
ExxonMobil will continue to comply, of course, with any existing and future regulations 
regarding the measurement of fuel for retail sale at stations where we own storage and 
dispensing equipment. 


Exxon HoMI Coiporatlon 2000 K Street, NW, Suite 710 Washington, DC 20006 
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Page 2 

The Honorable Dennis Kucinich 
June 6, 2007 


As I am sure you recognize, this is an industry issue that primarily would impact fuel 
retailers. Because of this, and the fact that some 80% of our branded retail sites in the 
U.S. are owned by dealers or distributors, who are independent retailers, we do not 
believe that ExxonMobil is best positioned to testify on this issue. Clearly, as the owners 
of the equipment that would need to be upgraded or replaced, these independent 
retailers would be most directly impacted if temperature adjusted measurement was to 
become required in the future. 

As always, we stand ready to act as an information resource for you, your colleagues in 
the House and your staffs. Please feel free to contact me at 202-862-0235 if you have 
any questions concerning the above. 


Sincerely, 




Daniel Nelson 

Vice President 


Exxon Mobil Corporation 

Washington Office 

2000 K Street, NW Suite 710 

Washington, DC 20006 

202 862 0235 Telephone 

202 862 0264 Facsimile 

r.d.nelson@exxonmobil.com 
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HENRY A. WAXMAN, CALIFORNiA 
CHAIRMAN 


TOM DAVIS. VIRGINIA 
RANKING MINORITY MEMBER 


ONE HUNDRED TENTH CONGRESS 


Congresis! of tfje states 

^oui(e ol SleprKSentatitie^ 

COMMITTEE ON OVERSIGHT AND GOVERNMENT REFORM 
2157 Rayburn House Ofrce Building 
Washington, DC 20515-6143 


Majority (a02) 225-S061 
Minority (202| 22^-6074 


June 7, 2007 

Republican Supplemental Memorandum: 

“Hot Fuels: Big OiPs Double Standard for Measuring Gasoline” 

The Majority Memorandum provides an adequate explanation regarding the physics of 
“hot fuel.” It is undisputed that when gasoline heats up, it expands. However, OGR 
minority staff (“minority”) does not accept the conclusion that this known physical 
phenomena necessarily acts as a fraud on consumers. This memorandum will provide a 
brief explanation for this conclusion and other points that are critical to an accurate 
understanding of this issue. 


Retail Gasoline Industry 

In the first instance, the minority disagrees with the characterization of this hearing as 
“Big Oil’s” Double standard. The reality is that the public purchases its gasoline at retail 
establishments. While many of these retail establishments bear the trademarked name of 
“Chevron” “Texaco” or “Shell,” most convenience stores are franchise units owed mostly 
by small business owners (57% of convenience stores are single store companies). In 
fact, integrated oil companies own less than 10% of the retail outlets. According to the 
2007 NACS State of the Industry Report for 2007, the average convenience store/ retail 
petroleum outlet in the U.S. generated a pre-tax profit of only $33,400 in 2006. While 
collectively the convenience store industry saw a rise in sales due to the high cost of 
gasoline, profits actually fell by 23% industry wide. Therefore, it is inaccurate to 
describe this debate over “hot fuel” as one of “Big Oil” vs. the American Consumer and 
it is just as inappropriate to think that “Big Oil” can afford the remedy, because they are 
not the target of the remedial action. It is convenience store and gas station owners who 
are the focal point of this debate over “hot fuel.” 

Market Economics 

The second point is that it is important to accurately understand what transaction is 
allegedly leading to the consumer loss. Essentially, the majority memorandum argues that 
consumers pump less energy per gallon of hotter fuel than cooler fuel. This conclusion is 
based on the premise that gas expands as temperatures rises and that the standard gallon 
of gasoline is 23 1 cubic inches. Therefore at 80 degrees the 23 1 inches will contain less 
BTU’s of energy then it will at 60 degrees. The minority does not dispute this finding. 
However, the minority does question the accuracy of the conclusion that this necessarily 
results in a measurable loss to retail consumers. An alternative view is to recognize that 
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upon receipt of a tankard of gasoline and facing a strong priced based competition from 
other retailers, there is a natural market clearing price for a retailer to sell his product. 
Therefore, much of the “hot fuels” argument centers on the appropriate price term. 
However, simply changing this term will not change the underlying economic realities 
and market dynamics. 

For example, if a tank truck of gasoline is delivered to the gas station containing X 
volume at Y price, without temperature correction, it will be sold to Z customers at the 
equilibrium market clearing price. For a retailer to remain in business, this price must 
exceed all fixed and variable costs and return some amount in profit. 

However, if the owner of the gas station is required to install temperature corrected 
dispensers, then they still have X volume to sell, for which they paid Y price. However, 
they will now sell that gasoline to Z customers for a new market clearing price, which 
will have to account for the added cost of compliance with the mandate. This market 
clearing price still must exceed all fixed and variable costs and return some amount in 
profit, otherwise the retailers will simply close their doors. 

To draw the example out one additional step, consider this simplified hypothetical. If a 
retailer purchases 1,000 gallons of gasoline at a cost of $2,500, at minimum he must 
recoup $2,500 in order to cover his investment. If the fuel is not temperature corrected, 
and there is some expansion due to volatility, then the retailer might sell 1010 gallons at 
the price of $2.48 in order to cover the cost of his initial investment. (1010 x 2.48 =2500). 
However, if the retailer is now selling temperature corrected gasoline, he will sell the 
1 ,000 gallons (at 60 degrees) at $2.50 in order to cover the cost of the initial investment 
(1000 x 2.50 = 2500). (Please note that the hypothetical assumed that there was no 
additional cost to the retailer for the installation of dispensers, or any other fixed or 
variable cost. Accounting for such expenses would increase the cost to the supplier, and 
thus put additional upward pressure on the price of retail gasoline.) Therefore, the debate 
at issue in today’s hearing is essentially about a price term. 

Cost Benefit Analysis 

However, assuming that the assertion of the majority that “hot fuel” does harm the 
consumer, the next appropriate question to ask is what is the measurable harm to the 
consumer and what is the likely cost of the “solution.” 

While Public Citizen, a left of center advocacy group that has been active on this issue 
has estimated that, “given an average of 4 dispensers per gas station, the conversion cost 
per station is between $4,400 and $7,300,” NACS has estimated that each electronic 
dispenser is approximately $3,000 each- bringing the cost of conversion per station to 
$12,000. In either case, the cost of conversion remains a significant percentage of 
average profits- between 1 3% to 35%- using the industry average profits of $33,400. On 
the margin, this additional cost would inevitably drive some retailers out of business, and 
possibly decrease access to gasoline in the less profitable areas, likely in rural areas. 
Indeed, there are anecdotal reports that high gas prices have already caused some gas 
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station owners to stop selling fuel. Policy makers should not loose sight of the fact that 
additional regulatory burdens will always have this type of impact on small business 
owners who are only marginally profitable. Ironically, it is the refiner owned/operated 
locations that will be most able to absorb the higher compliance burden if the government 
were to mandate installation of temperature corrected dispensers. 

On the benefit side of the equation, as discussed in the Market Economics section of this 
memo, it is not clear what benefit will accrue to the consumer as a result of this mandate. 


Other Witnesses 


Please note that the Owner Operated Independent Truck Drivers Association, who is 
providing witness testimony, represents an industry that is currently involved in class 
action litigation alleging that the lack of temperature adjustment at the pump perpetrates a 
fraud on consumers. 

Finally, the National Conference of Weighs and Measures is a standard setting body, not 
a regulatory body. They have considered and rejected adopting model rules on 
temperature indexed retail gasoline on two prior occasions, but will again consider “Hot 
Fuels” as an information item at their July 2007 meeting. 

There are additional concerns that are beyond the scope of today’s hearing regarding the 
market confusion that could result by mandating either a permissive or mandatory 
compliance structure. However, the minority invited Mr. Tim Columbus to testify in his 
capacity as General Counsel to the National Association of Convenience Stores and the 
Society of Independent Gasoline Marketers of America in order to round out the 
presentation of this policy question. 

If you have any questions, please feel free to contact Kristina Husar on the Minority Staff 
at 5x5074. 
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Domestic Subcommittee Oversight Hearing 
“Hot Fuels: Big Oil’s Double Standard for Measuring Gasoline” 

I want to thank the Chairman for holding this hearing to increase the public’s awareness 
of all the issues relevant to the subject of “Hot Fuels.” However, I would like to express 
my deep regret that this hearing was rescheduled for a Friday morning, a day when there 
are no votes on the House Floor. The obvious result is that many Members of Congress 
will be traveling back to their districts, and unable to participate in the hearing. 

As “Big Oil” is referenced in the title of the hearing, “Hot Fuels, Big Oil’s Double 
Standard for Measuring Gasoline,” one would think that the target of today’s hearing is 
“Big Oil.” However, I want to make it very clear that today’s conversation has very little 
to do with the collective entities popularly known as “Big Oil.” So if we are not talking 
about “Big Oil” today, with their record profits, who are we talking about? Very simply, 
we are talking about the retail gasoline industry. This industry is highly competitive and 
dominated by small business owners. While many of these retail establishments bear the 
trademarked name of “Chevron” “Texaco” or “Shell,” most convenience stores are 
franchise units. In fact, 57% of convenience stores are single store companies and less 
than 10% of retail outlets are owned by integrated oil companies. 

These companie.s arc very much impacted by the high price of fuel. According to the 
2007 National Association of Convenience Stores (NACS) Slate of the Industry Report 
for 2007, the average convenience store/ retail petroleum outlet in the U.S. generated a 
pre-tax profit of only $33,400 in 2006. While collectively the convenience store industry 
saw a rise in sales due to the high cost of gasoline, profits actually fell by 23% industry 
wide. I question the circuitous logic to attack “Big Oil” through convenience stores, 
whose profit margins on coffee, hotdogs, and pizza are much greater than on a tank full 
of gas. 

Why did their profit margin fall? There are several reasons ranging from credit card 
processing fees, to high wholesale prices. These two factors alone are the primary 
reasons that the industry is experiencing its lowest profit margin since 1983. In fact, 
overall convenience store industry profits, including in store sales and sales at the pump, 
were $4.8 billion in 2006, while the credit card companies made $6.6 billion in fees from 
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convenience stores! But you don’t hear our friends in the majority railing against “Big 
Visa” or “Big Mastercard,” for driving up prices at the pump. 

Clearly it is inaccurate to describe the debate over “Hot Fuel” as one of “Big Oil” vs. the 
American Consumer. It is just as inappropriate to think that “Big Oil” can afford the 
remedy, because they are not the ones that are going to pay for it. It is convenience store 
and gas station owners and who are the focal point of this debate over “Hot Fuel.” 

So since convenience stores and gas station owners are the true target of this hearing, the 
next appropriate question to ask is “what are we asking of them and why?” 

I understand that Public Citizen, who has been active on this issue, has estimated that 
“given an average of 4 dispensers per gas station, the conversion cost per station is 
between $4,400 and $7,300.” While NACS has a higher estimated cost, let’s assume 
Public Citizen’s numbers are correct. Using Public Citizen’s own estimates, the cost of 
conversion remains a significant percentage of average profits- between 13% to 21 %- 
using the industry average profits of $33,400. On the margin, this additional cost would 
inevitably drive some retailers out of business, and possibly decrease access to gasoline, 
particularly in the less profitable rural areas. 

Policy makers on the left and the right should never loose sight of the fact that additional 
regulatory burdens will always have this type of impact on small business owners who 
are only marginally profitable. Ironically, it is the refiner owned/operated locations that 
will be most able to absorb the higher compliance burden if the government were to 
mandate installation of temperature corrected dispensers. 

Therefore, Mr. Chairman, while you pursue this line of inquiry, please do not assume that 
just because “Big Oil” is making record profits, that they are one and the same as 
independent gas retailers, who for the most part are entrepreneurs, currently struggling to 
survive under challenging market conditions. 
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The Honorable Dennis Kucinich 
Chairman, Domestic Policy Subcommittee 
Committee on Oversight and Government Reform 
2445 Rayburn House Office Building 
Washington, D.C. 20515 


Dear Chairman Kucinich: 

This letter is intended to inform you of my deep regret that this hearing has been 
rescheduled for a Friday morning, a day when there are no votes on the House Floor. 

The obvious result is that many Members of Congress will be traveling back to their 
districts, and unable to participate in the hearing. In a Democracy whose lifeblood is 
fueled by the market place of ideas. Committee practices that stifle or preclude full 
debate should be avoided at all cost. 

Furthermore, I am frustrated that you have substituted the small business retailers of 
gasoline (Seven-Eleven, Wawa, Sheetz, and others that make up the convenience store 
industry) for the true “Big Oil" companies, over which you claim to be conducting 
oversight, but who declined your invitation to testify on this issue of intense national 
concern. 

Perhaps I should not be so concerned about today's hearing, which one could describe as 
being frivolou.s, for at least it is a step above some Full Committee Hearings, which 
approach fraudulence. As one prominent newspaper editorial board observed in the wake 
of Wednesday’s hearing on the prescription drug Avandia, ‘The Waxman approach is 
clear: come up with possible safety problems with questionable statistical approaches; 
share then with friendly members of Congress and editorialists who will use the findings 
to attack FDA; hold hearings in order to put companies on the defensive and generate 
more lawsuits." 

The same criticism could be leveled at today’s hearing, or at least its title, except we have 
actually added one level of absurdity. As “Big Oil” is referenced in the title of the 
hearing, “Hot Fuels; Big Oil’s Double Standard for Measuring Gasoline," one would 
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think that the target of today’s hearing is “Big Oil.” However, I want to make it very 
clear that today’s conversation has very little to do with the collective entities popularly 
known as “Big Oil.” While many retail gas establishments bear the trademarked names 
of “Chevron” “Texaco” or “Shell,” most convenience stores are franchise units. In fact, 
57% of convenience stores are single store companies and less than 10% of retail outlets 
are owned by integrated oil companies. Put simply, we are today talking about the retail 
gasoline industry. This industry is highly competitive and dominated by small business 
owners. These companies are very much impacted by the high price of fuel. 

Policy makers on the left and the right should never loose sight of the fact that additional 
regulatory burdens will always have this type of impact on small business owners who 
are only marginally profitable. Ironically, it is the refiner owned/operated locations that 
will be most able to absorb the higher compliance burden if the government were to 
mandate installation of temperature corrected dispensers. 

Therefore, Mr. Chairman, while you pursue this line of inquiry, please do not assume that 
just because “Big Oil” is making record profits, that they are one and the same as 
independent gas retailers, who for the most part are entrepreneurs, currently struggling to 
survive under challenging market conditions. Anything .short of this acknowledgment is 
dangerously close to going from the frivolous to the fraudulent. 

I request that my statement be inserted into the record for today’.s hearing. 


Sincerely, 



Darrell Issa 
Ranking Member 
Domestic Subcommittee 
Oversight and Government Reform 
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Partnership for Uniform Marketing Practices 
(P.U.M.P.) Coalition 

Written Statement (with Enclosure) for Submission to the Hearing Record 
For the House Subcommittee on Domestic Policy 
Hearing on June 8, 2007 

"Hot Fuels: Big Oil ’s Double Standard for Measuring Gasoline ” 

(See Below for the Undersigned Members of the Coalition) 


June 7, 2007 

The Honorable Dennis Kucinich 
Chairman 

Subcommittee on Domestic Policy 

House Committee on Oversight and Government Reform 

U S. House of Representatives 

2157 Rayburn H.O.B. 

Washington, D.C. 205 1 5 
ATTN; laron Bourke 

Dear Chairman Kucinich; 

1 am writing to you on behalf of a coalition of interested trade associations who have joined 
together to ensure fair competition, cost effective distribution of fuel and equitable treatment of 
consumers in addressing the issue of temperature variation in the sale of gasoline and diesel 
fuels. This group, the “Partnership for Uniform Marketing Practices” (P.U.M.P.) coalition, would 
like this letter to be included as part of the hearing record for the June 8, 2007 hearing held by 
your subcommittee on the issue of “hot fuels.” 

We appreciate your efforts to examine the issue of automatic temperature compensation at retail. 
However, we urge you to suspend further congressional action, pending the outcome of the 
National Academy of Science study; consideration of the issue by the National Conference of 
Weights and Measures; and a new study being requested by the State of California on the matter. 

To begin, we would like to make clear that this issue is not “big oil versus the truck 
driver/consumer.” In fact, the large integrated oil companies only own and operate fewer than 8 
percent of the nation’s retail outlets. Instead, this issue directly affects the independent petroleum 
retailing community, many of whom are small family-owned businesses. 

Representative Bart Gordon (D-TN), Chairman of the House Science and Technology 
Committee has asked the National Academy of Sciences (NAS) to study the issue . This study 
will examine the costs and benefits of temperature compensation. We believe that this study will 
demonstrate that automatic temperature compensation (ATC) will increase the costs borne by 
fuel consumers. These additional costs would result from the installation of the ATC equipment 
and from the increase in state administrative expenses required to enforce such a program. 
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Additionally, varying fuel temperature compensation requirements from slate-to-state and 
jurisdiction-to-jurisdiction would disadvantage consumers and create consumer confusion over 
fuel dispensing- Consumers currently rely on exterior price signs to comparison shop. Permissive 
temperature compensation will create ambiguity and lead to unequal cost and volume delivery 
standards from location-to-location. 

These real costs to the consumer must be compared to any potential benefits from ATC before 
any decision is made relative to the temperature compensation issue. Congress should thoroughly 
examine all aspects of this complex issue before legislating a significant change to the way fuel 
has been sold for decades. 

Only after a careful examination of the facts surrounding the issue should we further consider the 
role of fuel temperature compensation at the retail pump. Without this important information, we 
may find that consumers are disadvantaged by temperature compensation equipment. In fact, 
Australia conducted such a study and determined that the benefits of ATC did not overcome the 
expense of implementing it. 

The coalition is interested in establishing the facts on this issue instead of relying merely on 
unverified and unsubstantiated data that has been distributed by some groups in this debate. We 
urge your subcommittee to assist the NAS in any way possible to establish the facts about fuel 
temperature, BTU content and other factors affecting fuel economy and consumer value. 

P.U.M.P. members oppose the permissive use of fuel temperature compensation devices at the 
retail level in the United States, Permissive temperature compensation will most certainly 
disadvantage consumers and could actually interfere with the competitive marketplace. 

The National Conference on Weights and Measures (NCWM) also will consider the issue of 
penuissive temperature compensation at the retail fueling level during its July 8-12, 2007, 
meeting in Salt Lake City, Utah. 

In addition, legislation has been introduced in California which would require a comprehensive 
study of the issue. This study will focus upon geographic temperature variances, available 
temperature compensating technologies and a cost-benefit analysis to determine whether fuel 
temperature compensation is needed. This bill was introduced, in part, due to concerns over 
California fuel temperatures, as raised by Senator Boxer in a letter to California legislative 
leadership. The bill is being co-sponsored by the California Independent Oil Marketers 
Association (CIOMA), a founding P.U.M.P member. The California study results are due at the 
end of 2008. 

In advance, we thank you for including our statement in the hearing record for your July 8, 2007 
hearing on “Hot Fuels: Big Oil’s Double Standard for Measuring Gasoline,” Also, we urge you 
to include Chairman Gordon’s letter of request to the National Academy of Sciences in the 
hearing record, as well. 

Thank you for allowing this statement and the enclosed letter to the National Academy of 
Sciences to be included in the hearing record for the June 8, 2007 hearing. 
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Sincerely, 

The Partnership for Uniform Marketing Practices (P.U.M.P.) Coalition 

{Please see the undersigned coalition members) 

American Trucking Associations (ATA) 

Arizona Petroleum Marketers Association (APMA) 

Arkansas Oil Marketers Association, Inc. (AOMA) 

California Independent Oil Marketers Association (CIOMA) 

Colorado Petroleum Marketers and Convenience Store Association (CWPMA) 

Empire Slate Petroleum Association (ESPA - NY) 

Florida Petroleum Marketers & Convenience Store Association, Inc. (FPMA) 

Fuel Merchants Association of New Jersey 

Illinois Association of Convenience Stoies/lllinois Petroleum Marketers Association 
Indiana Petroleum Marketers and Convenience Store Association, Inc. (JPCA) 

Kentucky Petroleum Marketers Association (KPMA) 

Michigan Petroleum Association/Michigan Association of Convenience Stores (MPAPACS) 
Mid-Atlantic Petroleum Distributors Association 
Minnesota Petroleum Marketers Association (MPM) 

Mississippi Petroleum Marketers & Convenience Stores Association (MPMCSA) 

Missouri Petroleum Marketers and Convenience Store Association (MPCA) 

National Association of Convenience Stores (NACS) 

National Association of Shell Marketers (NASM) 

National Tank Truck Carriers, Inc. (NTTC) 

NATSO, Inc., Representing Travel Plazas and Tnickstops 

Nebraska Petroleum Marketers & Convenience Store Association (NPCA) 

Nevada Petroleum Marketers Sc Convenience Store Association (NPM & CSA) 
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New Mexico Pelroleum Marketers Association 

Ohio Petroleum Marketers & Convenience Store Association (OPMCA) 
Oklahoma Petroleum Marketers & Conveni^ce Store Association (OPMCA) 
Petroleum & Convenience Marketers of Alabama (P&CMA) 

Petroleum Marketers & Convenience Stores of Iowa (PMCI) 

Petroleum Marketers and Convenience Store Association of Kansas (PMCA) 
Petroleum Marketers Association of America (PMAA) 

Society of Independent Gasoline Marketers (SIGMA 
South Dakota Petroleum & Propane Marketers Association/ 

South Dakota Association of Convenience Stores SDP2MA-SDACS) 
Tennessee Oil Marketers Association (TOMA) 

Texas Pelroleum Marketers & Convenience Store Association (TPMCSA) 

Utah Petroleum Marketers & Retailers Association 

Virginia Petroleum, Convenience and Grocery Association (VPCGA) 

West Virginia Oil Marketers and Grocers Association (OMEGA) 

Wisconsin Petroleum Marketers & Convenience Store Association (WPMCA) 


cc‘. The Honorable Darrell Issa, Ranking Minority Member, House Subcommittee on Domestic 
Policy 


Enclosure 
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SUITE 2320 RAYBURN HOUSE OFFICE BUILDING 
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May 30. 2007 


Dr, Ralph J. Cicerone. President 
National Academy of Sciences 
500 Fifth Street, NW 
Washington, DC 20001 

Dear Dr. Cicerone, 

Recent increases in the price of transportation fuel, particularly gasoline and diesel fuel, 
have created a great deal of sensitivity about equitable and reasonable pricing of these fuels. As 
a part of the public discussion about fuel pricing, questions have been raised about issues related 
to retail pump temperature variations and their impact on volume of fuel sold at retail outlets. 
More specifically, some have argued for the broad use of automatic temperature compensation 
(ATC) devices at retail transportation fuel distribution outlets. 

Although 1 believe it is important to ensure fair and transparent pricing, I am concerned 
that adequate scientific analysis has not been completed to determine whether a problem exists 
and if ATC devices are necessary. The absence of adequate information has prompted some to 
advocate for government requirements for temperature adjusted volume of motor foel. 

Advocates have argued that fuel sold at temperatures greater than 60 degrees Fahrenheit 
expands, resulting in the delivery of less product to the consumer. The petroleum retailing 
industry, however, asserts that such variations in the measured volume of a gallon of motor fuel 
are minimal and that converting the infrastructure to adjust for temperature would be cost 
prohibitive and detrimental to the market. 

I am concerned that the use of automatic temperature compensation devices, whether 
mandatory or pern.issive, is premature. Documentation of whether a problem exists is surely a 
better first step than the deplo)ment of devices that would impose a large financial burden to 
retailers and may not in fact be beneficial to consumers. 

Therefore, 1 am writing to request that the Academy conduct a study to determine 
whether a problem exists and whether the broad use of ATCs is waiTanted. 1 would request that 
you examine the following issues: 
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Dr, Cicerone 

National Academy of Sciences Study Request 
May 30, 2007 
Page 2 of 2 


• Determination of actual vanations in temperature of dispensed fuel 

• Factors influencing dispenser temperature, such as tank temperatures 

• Geographic and diuma! temperature factors 

• Seasonal temperature variations 

• Fuel purchasing patterns of consumers and commercial vehicle operators 

• Relative impacts of other fuel aspects affecting BTU delivery, including alternative fuels, 
fuel additives, transportation methods, delivery methods, and specific delivery equipment 

• Analysis of the ambient temperatures at the nozzle and deviation of that temperature from 
the temperature of the fuel in the underground storage lank 

• Analysis of actual temperature variation aver a defined time period across the country 

• Possible alternatives to the use of Auiomaiic Temperature Compensator equipment, 
including adjustment of reference temperatures for currently utilized devices 

1 appreciate your attention to this matter and look forward to reviewing your findings. In 
the iiitenm, please feel free to contact Louis Finkei of my committee staff at (202) 225-6375 
with any questions or for clarification regarding this request. 


BG/lf 


Sincerely, 


Ban Gordon 
Chairman 
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